AMENDATORY SECTION (Amending WSR 18-10-054, filed 4/27/18, effective

6/1/18)

WAC 220-660-050 Procedures—Hydraulic project approvals. (1)
Description:

(a) There are six categories of HPAs: Standard, emergency,
imminent danger, chronic danger, expedited, and pamphlet. These
categories are discussed in more detail throughout this section. Most
HPAs i1ssued by the department are standard HPAs. Guidance for applying
for an HPA is provided on the department®s website.

(b) HPAs do not exempt a person from obtaining other necessary
permits and following the rules and regulations of local, federal, and
other Washington state agencies.

(2) Fish life concerns: Construction and other work activities in
or near water bodies can kill or injure fish life directly and can
damage or destroy habitat that supports fish life. Damaged or
destroyed habitat can continue to cause lost fish life production for
as long as the habitat remains altered. HPAs help ensure construction
and other work is done in a manner that protects fish life.

(3) Standard HPA:
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(a) The department issues a standard HPA when a hydraulic project
does not qualify for an emergency, Imminent danger, chronic danger,
expedited or pamphlet HPA. An individual standard HPA is limited to a
single project site. Some special types of standard HPAs may cover
multiple project sites.

(b) Special types of standard HPAs:

(1) Fish habitat enhancement project (FHEP) HPA.

(A) Projects must satisfy the requirements in RCW 77.55.181(1) to
be processed as a fish habitat enhancement project.

(B) Projects that are compensatory mitigation for a development
or other 1mpacting project are not eligible. This iIncludes proposals
for mitigation banks or in-lieu fee mitigation proposals. The sole
purpose of the project must be for fish habitat enhancement.

(C) The department may reject an FHEP proposed under RCW
77.55.181 i1f the local government raises concerns during the comment
period that impacts from the project cannot be mitigated by
conditioning the HPA. The department will reject an FHEP i1f the
department determines that the size and the scale of the project
raises public health or safety concerns. If the department rejects a

project for streamlined processing, the department must provide
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written notice to the applicant and local government within forty-five
days of receiving the application.

(D) An applicant whose fish habitat enhancement project is
rejected may submit a new complete written application with project
modifications or additional information required for streamlined
processing. An applicant may request that the department consider the
project under standard HPA processing procedures by submitting a new
complete written application for standard processing.

(i1) Multisite HPA.

(A) A standard HPA may authorize work at multiple project sites

(1) All project sites are within the same water resource
inventory area (WRIA) or tidal reference area;

(11) The primary hydraulic project is the same at each site so
there i1s little variability in HPA provisions across all sites; and

(111) Work will be conducted at no more than five project sites
to ensure department staff has sufficient time to conduct site
reviews.

(B) The department may make an exception for projects the
department has scoped prior to application submittal or when no
prepermit issuance site visits are needed.
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(i11) General HPA.

(A) The department may issue general HPAs to government agencies,
organizations, or companies to perform the same work in multiple water
bodies across a large geographic area.

(B) To qualify for a general HPA, projects must protect fish
life:

(1) Technical provisions in the HPA must fully mitigate impacts
to fish life;

(11) The projects must be relatively simple so that the HPA
provisions are the same across all sites, and can therefore be
permitted without site-specific provisions; and

(111) The projects must have little or no variability over time
in site conditions or work performed.

(C) The general HPA will include a requirement that notice be
given to the department when activities utilizing heavy equipment
begin. The department may waive this requirement 1If the permittee and
department meet annually to review scheduled activities for the
upcoming year.

(D) The department and the applicant may negotiate the scope and

scale of the project types covered. The department and the applicant
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must agree on the fish protection provisions required before the
application i1s submitted.

(E) The department may reject applications for a general HPA if:

(1) The proposed project does not meet the eligibility
requirements described in subsection (3)(b)(i11)(B) of this section;
or

(11) The department and the applicant cannot agree on the fish
protection provisions.

(F) The department must provide written notice of rejection of a
general HPA application to the applicant. The applicant may submit a
new complete written application with project modifications or
additional information required for department consideration under
standard HPA processing procedures.

(iv) "Model™ HPA.

(A) The department will establish a "model™ HPA application and
permitting process for qualifying hydraulic projects. To qualify, an
individual project must comply with the technical provisions
established in the application. Hydraulic projects that qualify for
the model process must:

(1) Fully mitigate impacts to fish life iIn the technical
provisions of the HPA;
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(11) Be a low complexity project that minimizes misinterpretation
of the HPA provisions allowing the HPA to be permitted without site-
specific provisions; and

(111) Meet all of the eligibility requirements described iIn the
model application.

(B) IT needed to confirm project eligibility, the department may
conduct a site visit before approving or rejecting a model
application.

(C) The department may reject applications for model HPAs if:

(1) The plans and specifications for the project are insufficient
to show that fish life will be protected; or

(11) The applicant or authorized agent does not fill out the
application completely or correctly.

(D) The department must provide written notice of rejection of an
application to the applicant. The applicant may submit a new complete
written application with project modifications or additional
information required for department consideration under standard HPA
processing procedures under this section, or may submit a new model
application 1t the department rejected the application because the
person did not fill out the original application correctly.

(4) Emergency HPA:
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(a) Declaring an emergency.

(1) Authority to declare an emergency, or continue an existing
declaration of emergency, is conveyed to the governor, the department,
or to a county legislative authority by statute. An emergency
declaration may be made when there 1Is an immediate threat to life, the
public, property, or of environmental degradation;

(i1) The county legislative authority must notify the department,
in writing, if it declares an emergency;

(i11) Emergency declarations made by the department must be
documented iIn writing;

(iv) When an emergency is declared, the department must
immediately grant verbal approval upon request for work to protect
life or property threatened by waters of the state because of the
emergency, iIncluding repairing or replacing a stream crossing,
removing obstructions, or protecting stream banks. The department may
also grant written approval 1Tt the applicant agrees.

(b) 1T the department issues a verbal HPA, the department must
follow up with a written HPA documenting the exact provisions of the
verbal HPA within thirty days of issuing the verbal HPA.

(c) Compliance with the provisions of chapter 43.21C RCW (State
Environmental Policy Act) is not required for emergency HPAs.
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(d) The department may require a person to submit an as-built
drawing within thirty days after the hydraulic project authorized in
the emergency HPA is completed.

(e) Within ninety days after a hydraulic project authorized in an
emergency HPA i1s completed, any remaining impacts must be mitigated or
a mitigation plan must be submitted to the department for approval.

(5 Imminent danger HPA:

(a) Authority to declare imminent danger is conveyed to the
department or county legislative authority by statute. The county
legislative authority must notify the department in writing 1f it
determines that an imminent danger exists.

(b) Imminent danger declarations made by the department must be
documented iIn writing.

(c) When imminent danger exists, the department must Issue an
expedited HPA upon request for work to remove obstructions, repair
existing structures, restore banks, and to protect fish life or
property.

(d) When imminent danger exists, and before starting work, a
person must submit a complete written application to the department to

obtain an imminent danger HPA. Compliance with the provisions of
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chapter 43.21C RCW (State Environmental Policy Act) i1s not required
for imminent danger HPAs.

(e) Imminent danger HPAs must be issued by the department within
fifteen calendar days after receiving a complete written application.
Work under an imminent danger HPA must be completed within sixty
calendar days of the date the HPA is issued.

() Within ninety days after a hydraulic project authorized iIn an
imminent danger HPA is completed, any remaining impacts must be
mitigated or a mitigation plan must be submitted to the department for
approval.

(6) Chronic danger HPA:

(a) The department must issue a chronic danger HPA upon request
for work required to abate the chronic danger. This work may include
removing obstructions, repairing existing structures, restoring banks,
restoring road or highway access, protecting fish life, or protecting
property.

(b) Authority to declare when a chronic danger exists Is conveyed
to a county legislative authority by statute. A chronic danger is a
condition iIn which any property, except for property located on a
marine shoreline, has experienced at least two consecutive years of
flooding or erosion that has damaged or has threatened to damage a
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major structure, water supply system, septic system, or access to any
road or highway.

(c) The county legislative authority must notify the department
in writing when i1t determines a chronic danger exists.

(d) When chronic danger i1s declared, and before starting work, a
person must submit a complete written application to the department to
obtain a chronic danger HPA. Unless the project also satisfies the
requirements for fish habitat enhancement projects i1dentified in RCW
77.55.181 (1)(@)(1i), compliance with the provisions of chapter 43.21C
RCW (State Environmental Policy Act) is required. Projects that meet
the requirements In RCW 77.55.181 (1)(@)(11), will be processed under
RCW 77.55.181(3), and the provisions of chapter 43.21C RCW will not be
required.

(7) Expedited HPA:

(a) The department may issue an expedited HPA when normal
processing would result in significant hardship for the applicant or
unacceptable environmental damage would occur.

(b) Before starting work, a person must submit a complete written
application to the department to obtain an HPA.

(c) Compliance with the provisions of chapter 43.21C RCW (State
Environmental Policy Act) is not required for expedited HPAs. The

2/25/2020 02:18 PM [ 10 1] NOT FOR FILING OTS-1840.3



department must issue expedited HPAs within fifteen calendar days
after receipt of a complete written application. Work under an
expedited HPA must be completed within sixty calendar days of the date
the HPA i1s issued.

(d) Within ninety days after a hydraulic project authorized in an
expedited HPA is completed, any remaining impacts must be mitigated or
a mitigation plan must be submitted to the department for approval.

(8) Pamphlet HPA:

(a) There are two pamphlet HPAs, Gold and Fish and Aquatic Plants
and Fish, that cover the most common types of mineral prospecting and
removing or controlling aquatic plants, respectively. A person must
follow the provisions in the pamphlet. If a person cannot follow the
provisions, or disagrees with any provision, the permittee must apply
for a standard HPA before starting the hydraulic project.

(b) A person must review a pamphlet HPA before conducting the
authorized hydraulic project.

(c) When a pamphlet HPA 1s used, the permittee must have the
pamphlet HPA on the job site when conducting work and the pamphlet
must be immediately available for inspection by the department upon

request.
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(d) All persons conducting the project must follow all provisions
of the pamphlet HPA.

(e) The department may grant exceptions to a pamphlet HPA only if
a person applies for a standard individual HPA for the project.

() Pamphlet HPAs do not exempt a person from obtaining other
appropriate permits and following the rules and regulations of local,
federal, and other Washington state agencies.

(9) How to get an HPA:

(a) How to get a pamphlet HPA: A person can download and save or
print a pamphlet HPA from the department"s website. A person may also
request a pamphlet HPA from the department either verbally or iIn
writing.

(b) How to get an emergency HPA: Upon an emergency declaration,
and before starting emergency work, a person must obtain a verbal or
written HPA from the department. A complete written application is not
required. However, a person must provide adequate iInformation
describing the proposed action. Compliance with the provisions of
chapter 43.21C RCW (State Environmental Policy Act), is not required
for emergency HPAs. A person may request a verbal or written emergency
HPA from the biologist who issues HPAs for the geographic area where
the emergency is located Monday through Friday from 8:00 a.m. to 5:00
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p-m. IT the biologist cannot be contacted or i1t is after business
hours, a person must contact the emergency hotline at 360-902-2537 to
request an emergency HPA.

(c) How to get a standard, expedited, or chronic danger HPA:

(1) A person must submit a complete written application to the
department to obtain an HPA unless the project qualifies for one of
the following:

(A) A pamphlet HPA, subsection (3) of this section; or

(B) An emergency HPA, subsection (5) of this section.

(i1) When applying for an HPA, a person must submit one of the
following application forms to the department:

(A) The electronic online application developed by the
department;

(B) The current version of the JARPA;

(C) The current version of the JARPA including the most recent
version of the application for streamlined processing of fish habitat
enhancement projects when applying for streamlined processing under
RCW 77.55.181. These may be submitted to the department as attachments

to the online application form;
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(D) The most recent version of the model HPA application or other
department-approved alternative applications available from the
department®s public website; or

(E) The current version of the JARPA if applying for approval of
a watershed restoration project under RCW 77.55.171. This may be
submitted to the department as an attachment to the online application
form.

(ii1) A complete application package for an HPA must contain:

(A) A completed application form signed and dated by the
applicant, landowner(s) or landowner representative(s) of any project
site or off-site mitigation location, and the authorized agent, if
any. Completing and submitting the application forms through the
department®s online permitting system is the same as providing
signature and date, i1f all documents required during the online
application process are submitted to the department. The property
owner, 1f different than the applicant, or easement holder must
consent to the department staff entering the property where the
project is located to inspect the project site or any work;

(B) Plans for the overall project;

(C) Complete plans and specifications for all aspects of the
proposed construction or work waterward of the mean higher high water
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line In salt water, or waterward of the ordinary high water line in
fresh water;

(D) A description of the measures that will be implemented for
the protection of fish life, Including any reports assessing impacts
from the hydraulic project to fish life and their habitat ((that
supports—Fish—H¥e)), and plans to mitigate those impacts to ensure
the project results in no net loss;

(E) For a standard or chronic danger HPA application, a copy of
the written notice from the lead agency demonstrating compliance with
any applicable requirements of the State Environmental Policy Act
under chapter 43.21C RCW, unless otherwise provided for iIn chapter
77.55 RCW; or the project qualifies for a specific categorical
exemption under chapter 197-11 WAC;

(F) Written approval by one of the entities specified in RCW
77.55.181 1T the applicant is proposing a fish enhancement project;

(G) For an expedited application, an explanation of why normal
processing would result in significant hardship for the applicant or
unacceptable environmental damage.

(iv) HPA application submission:

(A) A person must submit the complete application package:

(1) Using the department®s online permitting system;
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(11) Sending the package via mail to:

Department of Fish and Wildlife
P.O. Box 43234

Olympia, WA 98504-3234;

(111) Email: HPAapplications@dfw.wa.gov;

(1V) Fax: 360-902-2946;

(V) Uploading to a file transfer protocol site acceptable to the
department; or

(V1) Hand delivering to the department at 1111 Washington Street
S.E., Olympia, WA 98504, Habitat Program, Fifth Floor. The department
will not accept applications submitted elsewhere or by other than the
applicant or authorized agent.

(B) Dimensions of printed documents submitted with the
application package may not be larger than eleven iInches by seventeen
inches. Pages of documents submitted may not be bound except by paper
clips or other temporary fastening.

(C) A person must submit applications and supporting documents
with a combined total of thirty or more pages as digital files rather
than printed documents. All digital files must be In formats
compatible with Microsoft Word, Microsoft Excel, or Microsoft Access

programs or in PDF, TIFF, JPEG, or GIF formats.
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(D) Applications submitted to the habitat program during normal
business hours are deemed received on the date the habitat program
receives the application. The department may declare applications
received by the habitat program after normal business hours as
received on the next business day.

(10) Incomplete applications:

(a) Within ten days of receipt of the application, the department
must determine whether an application meets the requirements of this
section. If the department determines the application does not meet
the requirements, the department will provide written or emailed
notification of an incomplete application to the applicant or
authorized agent. This written or emailed notification must include a
description of information needed to make the application complete.
The department may return the incomplete application to the applicant
or authorized agent or hold the application on file until it receives
the missing information. The department will not begin to process the
application until 1t receives all information needed to complete the
application.

(b) The applicant or authorized agent must submit additional
information In response to a written notification of incomplete
application through the department®s online permitting system or to
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the department®s habitat program, Olympia headquarters office. The
department will not accept additional information submitted elsewhere
or by other than the applicant or authorized agent.

(c) The department may close any application that has been
incomplete for more than twelve months. The department must provide
the applicant or authorized agent with written notification at least
one week before closing the application and must provide the option
for the applicant or authorized agent to postpone the closure for up
to one year. The department must provide the applicant with written
notification at the time 1t closes the application. After an
application i1s closed, the applicant or authorized agent must submit a
new complete application to receive further consideration of the
project.

(11) Application review period:

(a) Once the department determines an application is complete,
the department will provide to tribes and local, state, and federal
permitting or authorizing agencies a seven-calendar-day review and
comment period. The department will not issue the HPA ((permit))
before the end of the review period to allow all iInterested tribes and
agencies to provide comments to the department. The department may
consider all written comments received when issuing or provisioning
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the HPA. The review period is concurrent with the department®s overall
review period. Emergency, imminent danger, expedited, and modified
HPAs are exempt from the review period requirement.

(b) Except for emergency, imminent danger, and expedited HPAs,
the department will grant or deny approval within forty-five calendar
days of the receipt of a complete written application. The department
will grant approval of imminent danger and expedited HPAs within
fifteen days of the receipt of a complete written application. The
department will grant approval of emergency HPAs immediately upon
request 1T an emergency declaration has been made.

(c) IT the department declares an imminent danger, applicant
hardship, or immediate threat regarding an application for expedited
or emergency HPA, the department must place written documentation of
that declaration and justification for 1t in the application record
within three days of issuing the written HPA.

(12) Suspending the review period:

(a) An applicant or authorized agent may request a delay iIn
processing a standard HPA. The applicant or authorized agent must
submit a written request for the delay through the department®s online

permitting system or to the habitat program®s Olympia headquarters
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office. The department may not accept delay requests submitted
elsewhere or by a person other than the applicant or authorized agent.

(b) IT the department suspends the review period, the department
must immediately notify the applicant in writing of the reasons for
the delay. The department may suspend the review period (with or
without the applicant®s concurrence) if:

(1) The site is physically i1naccessible for inspection or not iIn
a condition to be evaluated (i.e., snow cover, frozen);

(i1) The applicant or authorized agent remains unavailable or
unable to arrange for a field evaluation of the proposed project
within ten working days of the department®s receipt of the
application;

(i11) The applicant or authorized agent submits a written request
for a delay;

(iv) The department is issuing ((apermit)) an HPA for a
stormwater discharge and is complying with the requirements of RCW
77.55.161 (3)(b); or

(v) The department is reviewing the application as part of a
multiagency permit streamlining effort, and all participating
permitting and authorizing agencies and the permit applicant agree to
an extended timeline longer than forty-five calendar days.
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(c) The department may close any application 1t the application
has been delayed for processing more than twelve months for any of the
reasons identified in subsection (12)(a) or (b) of this section. The
department must provide the applicant or authorized agent with written
notification at least one week before closing the application and must
provide the option for the applicant or authorized agent to postpone
the closure for up to one year. The department must provide the
applicant with written notification at the time i1t closes the
application. After an application is closed, the applicant or
authorized agent must submit a new complete application to receive
further consideration of the project.

(13) Issuing or denying a hydraulic project approval:

(a) Protection of fish life 1s the only grounds upon which the
department may deny or provision an HPA, as provided in RCW 77.55.021.
The department may not unreasonably withhold or condition approval of
((&permit)) an HPA. The HPA provisions must reasonably relate to the
project and must ensure that the project provides proper protection
for fish life. The department may not impose provisions that attempt
to optimize conditions for fish life that are out of proportion to the

impact of the proposed project.
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(b) The department may not deny an emergency, imminent danger,

chronic danger, or an expedited HPA, as provided in RCW 77.55.021.

complhies—with—theconditions—oF RCW77.55-141.)) However, these

projects must ((meet—themitigation)) comply with the provisions in

660-450)) this chapter that are included in an HPA. The department

will deny any other type of HPA or request to change an existing HPA
when the project will not protect fish life, unless enough mitigation
can be assured by provisioning the HPA or modifying the proposal. If
the department denies approval, the department must provide the
applicant with a written statement of the specific reasons why and how
the proposed project would adversely affect fish life, as provided in
RCW 77.55.021.

(c) The department may place specific time limitations on project
activities in an HPA to protect fish life.

(d) The department may require a person to notify the department

before hydraulic project construction or other hydraulic project work

starts, upon project completion, or at other times that the department

deems necessary while the ((permit)) HPA i1s in effect. The department
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may also require a person to provide periodic written reports to
assess ((permit)) HPA compliance.

(e) The HPA must contain provisions that allow for minor
modifications to the work timing, plans, and specifications of the
project without requiring the reissuance of the ((permit)) HPA, as
long as the modifications do not adversely affect fish life or the
habitat that supports fish life. The permittee should contact the
habitat program®s Olympia headquarters office through email or the
department®s online permit application system to request a minor
modification.

() A person may propose or conduct a hydraulic project under an
environmental excellence program agreement authorized under chapter
43.21K RCW. These projects must be applied for and permitted under the
requirements of chapter 43.21K RCW.

(14) Hydraulic project approval expiration time periods:

(a) Except for emergency, imminent danger, expedited, and
pamphlet HPAs, the department may grant standard HPAs that are valid
for up to five years. The permittee must demonstrate substantial
progress on construction of the portion of the project authorized in

the HPA within two years of the date of issuance.

2/25/2020 02:18 PM [ 23 1] NOT FOR FILING OTS-1840.3



(b) Imminent danger and expedited HPAs are valid for up to sixty
days, and emergency HPAs are valid for the expected duration of the
emergency hydraulic project.

(c) Pamphlet HPAs remain in effect indefinitely until modified or
rescinded by the department.

(d) The following types of agricultural hydraulic project HPAs
remain in effect without the need for periodic renewal; however, a
person must notify the department before starting work each year:

(i) Seasonal work that diverts water for irrigation or stock
watering; and

(i1) Stream bank stabilization projects to protect farm and
agricultural land if the applicant can show that the problem causing
the erosion occurs annually or more frequently. Evidence of erosion
may include history of permit application, approval, or photographs.
Periodic floodwaters alone do not constitute a problem that requires
an HPA.

(15) Requesting a time extension, renewal, modification, or
transfer of a hydraulic project approval:

(a) The permittee may request a time extension, renewal,
modification, or transfer of an active HPA. Before the HPA expires,
the permittee or authorized agent must submit a written request
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through the department®s online permitting system or to the habitat
program®s Olympia headquarters office. The department may not accept
requests for delay, renewal, modification, or transfer of an HPA
submitted elsewhere or by a person other than the permittee or
authorized agent. Written requests must include the name of the
applicant, the name of the authorized agent if one is acting for the
applicant, the permit number or application identification number of
the HPA, the date i1ssued, the permitting biologist, the requested
changes to the HPA if requesting a time extension, renewal, or
modification, the reason for the requested change, the date of the
request, and the requestor®s signature. Requests for transfer of an
HPA to a new permittee or authorized agent must additionally include a
signed, written statement that the new permittee or authorized agent
agrees to the conditions of the HPA, that they agree to allow the
department access to the project location to inspect the project site,
mitigation site, or any work related to the project, and that they
will not conduct any project activities until the department has
issued approval.

(b) Requests for time extensions, renewals, or modifications of

HPAs are deemed received on the date received by the department. The
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department may declare applications submitted to habitat program after
normal business hours as received on the next business day.

(c) Within forty-five days of the requested change, the
department must approve or deny the request for a time extension,
renewal, modification, or transfer of an approved HPA.

(d) Unless the new permittee or authorized agent requests a time
extension, renewal, or modification of an approved HPA, the department
may change only the name and contact information of the permittee or
authorized agent and must not alter any provisions of the HPA except
the project or location start dates when granting a transfer.

(e) A permittee may request a modification or renewal of an
emergency HPA until the emergency declaration expires or iIs rescinded.
Requests for changes to emergency HPAs may be verbal, but must contain
all of the information in (a) of this subsection.

() The department must not modify or renew an HPA beyond the
applicable five-year or sixty-day periods. A person must submit a new
complete application for a project needing further authorization
beyond these time periods.

(g) The department will issue a letter documenting an approved
minor modification(s) and a written HPA documenting an approved major
modification(s) or transfer.
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(16) Modifications of a hydraulic project approval iInitiated by
the department:

(a) After consulting with the permittee, the department may
modify an HPA because of changed conditions. The modification becomes
effective immediately upon issuance of a new HPA.

(b) For hydraulic projects that divert water for agricultural
irrigation or stock watering, or when the hydraulic project or other
work 1s associated with stream bank stabilization to protect farm and
agricultural land as defined in RCW 84.34.020, the department must
show that changed conditions warrant the modification in order to
protect fish life.

(17) Revoking an HPA.

(a) The department may revoke an HPA under the following
conditions:

(i) At the written request of the permittee or authorized agent;

(i1) As the result of an informal or formal appeal decision;

(ii1) As the result of a court ruling finding that the department
issued the HPA in error;

(iv) Following change of a determination of nonsignificance or

mitigated determination of nonsignificance to a determination of
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significance by a lead agency under chapter 43.21C RCW that applies to
the hydraulic project approved by the HPA;

(v) The applicant did not correctly identify compliance with the
requirements of chapter 43.21C RCW in the HPA application ((¥fer—an
HRA)) and the department was unaware of the error until after the
((permit)) HPA was issued;

(vi) Changed physical or biological conditions at the site of the
hydraulic project have occurred before project initiation such that
fish life cannot be protected if the project proceeds under the
requirements of the existing HPA;

(vii) The permittee has not demonstrated substantial progress on
construction of the hydraulic project within two years of the date of
issuance as required In RCW 77.55.021 (9)(a). Substantial progress
means initiation of work at any of the project locations i1dentified iIn
the HPA;

(viiil) Duplicate HPAs have been issued for the same hydraulic
project.

(b) The department must provide the permittee or authorized agent
with written notification before revoking the HPA.

(c) The department must notify the permittee or authorized agent
in writing immediately upon revoking the HPA.
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(18) Requesting a preapplication determination:

(a) A person may request information or a technical assistance

site visit from the department prior to submitting an HPA application

or at any other time. The department will provide the requested

information either verbally or in writing.

(b) ITf a person is unsure about whether proposed construction or

other work landward of (above) the ordinary high water line requires

an HPA, they may request a preapplication determination from the

department under RCW 77.55.400. The department must evaluate the

proposed project and determine 1f it iIs a hydraulic project and, if

so, whether an HPA from the department iIs required to ensure proper

protection of fish life.

(c) The preapplication determination request must be submitted

through the department®s online permitting system and must contain:

(i) A description of the proposed project, which must include the

location of the ordinary high water line;

(i1) A map showing the location of the project site, which must

include the location of the ordinary high water line; and

(i11) Preliminary plans and specifications of the proposed

project, if available, which include the location of the ordinary high

water line.
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(d) The department must provide tribes and local governments a

seven calendar day review and comment period. The department must

consider all applicable written comments that it receives before it

issues a determination as described in this subsection.

(e) The department must issue a written determination, including

its rationale for the decision, within twenty-one calendar days of

receiving the request.

() Chapter 43.21C RCW (state environmental policy) does not

apply to preapplication determinations issued under this subsection.

(g) The department®s preapplication determination decision may be

appealed as provided in WAC 220-660-460 (Informal appeal of

administrative action) or WAC 220-660-470 (Formal appeal of

administrative action).

(19) Notice of intent to disapprove HPA applications:

(a) The department may disapprove HPA applications submitted by a

project proponent who has failed to comply with a stop work order or

notice to comply issued under WAC 220-660-480, or who has failed to

pay civil penalties issued under WAC 220-660-480. The term "project

proponent' has the same definition as in RCW 77.55.410.

(b) The department may disapprove HPA applications submitted by

such project proponents for up to one year after the date on which the
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department issues a notice of intent to disapprove HPA applications,

or until such project proponent pays all outstanding civil penalties

and complies with all notices to comply and stop work orders issued

under WAC 220-660-480, whichever is longer (disapproval period).

(c) The department must provide written notice of 1ts iIntent to

disapprove HPA applications to the project proponent and to any

authorized agent or landowner i1dentified In the application, in person

or via United States mail, to the mailing address(es) listed on the

project proponent®s HPA application.

(d) The disapproval period begins on the date the department®s

notice of intent to disapprove HPA applications becomes final. The

notice of intent to disapprove HPA applications becomes final thirty

calendar days after the department i1ssues it, or upon exhaustion of

all applicable administrative and/or judicial remedies.

(e) Any project proponent issued a notice of intent to disapprove

HPA applications may, within thirty days of the date of the notice,

initiate a formal appeal of the notice as provided in WAC 220-660-470

(Formal appeal of administrative actions).

() The department will provide notice and waiver of fines, civil

penalties, and administrative sanctions consistent with RCW 34.05.110

and WAC 220-660-480(12).

2/25/2020 02:18 PM [ 31 1] NOT FOR FILING OTS-1840.3



[Statutory Authority: RCW 77.04.012, 77.04.020, 77.12.047, 77.55.021,
77.55.091, 77.55.051, 77.55.081, 34.05.328, and 34.05.350. WSR 18-10-
054, § 220-660-050, filed 4/27/18, effective 6/1/18. Statutory
Authority: RCW 77.04.012, 77.04.020, and 77.12.047. WSR 15-02-029

(Order 14-353), 8§ 220-660-050, filed 12/30/14, effective 7/1/15.]

AMENDATORY SECTION (Amending WSR 15-02-029, filed 12/30/14, effective

7/1/15)

WAC 220-660-370 Bank protection iIn saltwater areas. ((RGW

provide—proper—protection—ofFish—tHfe-)) Appropriate methods to

assess the need for marine bank protection and, i1If needed, to design

marine bank protection are available In the department®s Marine
Shoreline Design Guidelines, as well as other published manuals and

guidelines.
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(1) Description: ((Abank—protectionstructure—is—a permanent-or

construction—to—the otherend-)) A broad spectrum of bank protection

techniques can be applied to protect property. These range from

natural techniques that require minimal or no engineering to

engineered soft shore protection to hard shore armor. Natural
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techniques i1nclude planting native vegetation, improving drainage, and

relocating structures. Natural techniques typically preserve the

natural condition of the shore and have few to no negative impacts on

fish life. Soft shore techniques include log placement, beach

nourishment, resloping the bank, and revegetation can provide erosion

protection using strategically placed natural materials while allowing

beach processes and fish habitat to remain intact. Conventional hard

techniques include bulkheads, seawalls, revetments and retaining

walls, which are designed to preclude shoreline migration and bank

erosion. Each type of approach has varying degrees of impact. In

general, natural techniques result In the fewest impacts to fish life

and hard armor have the most impacts.

(2) Fish life concerns: ((Banhk—protection—structures))

Conventional hard techniques as well as some soft shore techniques can

physically alter the beach and disrupt ((hearshere—ecosystem)) beach

processes ((and—phystcal-conditions)). This alteration can cause a

loss of the beach spawning habitat for Pacific sand lance and surf

smelt ((and a loss of migration, feeding, and rearing habitat fTor

Juventle—salmen)). These forage fish species are a primary food source

for some adult salmon species. This alteration can also reduce beach

complexity, the presence of marine riparian vegetation including
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overhanging vegetation alongshore that produces terrestrial insects

that are eaten by juvenile salmon. To protect fish life, the

department protects ((the)) both beaches where ((eriticalFoodFish—or

sheHfish-habitat)) saltwater habitats of special concern occur and

the ((hearshore—zone—geomorphie)) beach processes that form and

maintain this ((eritical)) habitat.
(3) ((Bulkheads—and—other)) Bank protection design:

(a) If the ordinary high water line (OHWL) ((#s)) has changed

since an existing hard bank protection structure was built, and OHWL
reestablishes landward of ((a—bulkheadprotection)) the structure, the
department will consider this reestablished OHWL to be the existing
OHWL for permitting purposes. If an HPA application ((fer—anrHPA)) is
submitted for repairs within three years of the breach, the bank
protection structure may be repaired or replaced In the original
footprint.

(b) A person must use the least impacting technically feasible

bank protection alternative. A person should propose a hard armor

technique only after considering site characteristics such as the

threat to major improvements, wave energy, and other factors iIn an

alternatives analysis. The common alternatives below are iIin order from

most preferred to least preferred:
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(1) Remove the bank protection structure;
(i1) ((Ne—aetron—))Control upland drainage;
(i11) Protect, enhance, and replace native vegetation;

(iv) Relocate improvements or structures;

(v) Construct a soft structure ((by—plactnrgbeach—nourishment—and
targe—woodymaterial));

(vi) Construct upland retaining walls;

(vii1) Construct ((a&)) hard structure ((such—asbulkhead-and-rock
revetment)) landward of the OHWL; and

(viii) Construct ((a&)) hard structure ((suech—as—abulkhead-and

rock—revetments)) at the OHWL.
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instead-process—theapplicationunder RCW 77.55.021. However;)) The

construction of all ((bulkheads—er—other)) bank protection must not
result in a permanent loss of surf smelt or Pacific sand lance
spawning beds.

(d) An HPA application for ((a)) new ((bulkhead—er—other)) bank
protection ((werk)), or the replacement or rehabilitation of ((a
bulkhead-or—other)) bank protection ((structure)) that extends

waterward of ((the)) an existing bank protection structure must

include a site assessment, alternatives analysis and design rationale

for the proposed method prepared by a qualified professional (({suech

project—and-selectedtechnigque)). The department may grant an

exemption depending on the scale and nature of the project. ((4n

ROW—77-55-141-—TFhisreportmust—include)) The applicant must submit

the qualified professional™s report to the department as part of a

complete application for an HPA that includes:

(1) An assessment of the level of risk to existing buildings,

roads, or services being threatened by the erosion;
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(i1) Evidence of erosion and/or slope instability to warrant the
stabilization work;

(i11) Alternatives considered and the technical rationale

specific to the ((design-developed)) bank protection technique

proposed;

(iv) An analysis of the benefits and iImpacts associated with the
chosen protection ((teehnigue)) method; and

(v) An explanation of the ((teehntgque)) method chosen, design
parameters, types of materials, quantities, staging, and site
rehabilitation.

(e) The department may require the design of hard bank protection

((prejeects)) structures to incorporate beach nourishment, large woody

material or native vegetation as mitigation.

(4) ((Single—-famiby—residencebulkhead projectsprocessed-under
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€5))) Bank protection ((projectsprocessedunder RCW77-55-021))

location:
(a) Locate the waterward face of a new ((bulkhead)) hard bank

protection structure at or above the OHWL. Where this is not feasible

because of geological, engineering, or safety concerns, the

((bulkhead)) hard bank protection structure may extend waterward of

the OHWL the least distance needed to excavate for footings or place

base rock, but no greater than six feet. Soft shoreline

((stabilization—technigues—that providerestorationof shoreHne
ecological functions—may be permitted)) methods that allow beach

processes and habitat to remain intact may extend waterward of the

OHWL .
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(b) Do not locate the waterward face of a replacement or repaired

((bulkhead)) hard bank protection further waterward than the structure

it is replacing. Where removing the existing ((bulkhead)) hard bank

protection will result in environmental degradation such as releasing

deleterious material or problems due to geological, engineering, or
safety concerns, the department will authorize the replacement

((bulkhead)) bank protection to extend waterward of, but directly

abutting, the existing structure. In these instances, ((the—destgn)) a
person must use the least-impacting type of structure and construction
method.

((€6)Bulkhead—and—other)) (5) Bank protection construction:

(a) The department ((may—reguire—a—person—to—establish)) requires

that plans submitted as part of a complete application show the

horizontal distances of the structure(s) from ((a&)) permanent local

benchmark(s) (fixed objects) ((beforestartingwork—on—the project)).

Each horizontal distance shown must include the length and compass

bearing from the benchmark to the waterward face of the structure(s).

The benchmark(s) must be located, marked, and protected to serve as a

post-project reference for at least ten years from the date the HPA

application i1s submitted to the department.
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(b) A person must not conduct project activities when tidal
waters cover the work area including the work corridor, except the
area occupied by a grounded barge.

(c) No stockpiling of excavated materials containing silt, clay,
or fine-grained soil i1s approved waterward of the OHWL.

(d) The department may allow stockpiling of sand, gravel, and
other coarse material waterward of the OHWL. Place this material
within the designated work corridor ((waterward-of the bulkhead
Ffooting—or—baserock)). Remove all excavated or stockpiled material
from the beach within seventy-two hours of construction.

(e) Backfill all trenches, depressions, or holes created during
construction that are waterward of the OHWL before they are filled by
tidal waters.

[Statutory Authority: RCW 77.04.012, 77.04.020, and 77.12.047. WSR 15-
02-029 (Order 14-353), 8 220-660-370, filed 12/30/14, effective

7/1/15.]

AMENDATORY SECTION (Amending WSR 18-10-054, filed 4/27/18, effective

6/1/18)
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WAC 220-660-460 Informal appeal of administrative actions. An

informal appeal 1s an ((appeal—to—the departmentpursuant-—to))

internal department review of a department HPA decision and is

conducted under chapter 34.05 RCW (Administrative Procedure Act).

(1) The department recommends that a person aggrieved by ((the

department HPA decision contact the department employee responsible

for making the decision ((en—theHPA)) before iInitiating an informal
appeal. Discussion of concerns with the department employee often
results iIn a resolution ((ef—theproblem)) without the need for an

informal appeal.

(2) The department encourages ((aggrieved—persens)) a person

aggrieved by a department HPA decision to take advantage of the

informal appeal process before initiating a formal appeal. However,

((the—nformal-appeal process—ishnot-mandatory;—and)) a person may
((proceed—directlhyr—to)) pursue a formal appeal under WAC 220-660-470

without first obtaining informal review under this section.

This rule does not apply to ((any—provisions—in)) pamphlet HPAs.

A person who disagrees with a provision In a pamphlet HPA may apply

for an individual, written HPA.
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This rule does not apply to correction requests issued following

a technical assistance visit or compliance inspection under WAC 220-

660-480.

(3) Requesting an informal appeal.

(a) Any person with legal standing may request an informal appeal

of ((the fTollowing department actions:

{a))) the issuance, denial, provisioning, or modification of an

HPA((s—e¥)), the rejection of a fish habitat enhancement project

application, or a preapplication determination.

(b) ((Ah—erder—mposing—civiHlpenaltiess)) Issuance of a stop

work order or notice to comply may be informally appealed only by the

project proponent who received the notice or order or by the owner of

the land on which the hydraulic project is located.

(c) Issuance of a notice of civil penalty may be informally

appealed only by the person incurring the penalty.

(4) A request for an informal appeal must be in writing and must
be received by the department within thirty days from the date of

receipt of the decision ((e¥)), order, or notice. "Date of receipt”

means:

(a) Five business days after the date of mailing; or
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(b) The date of actual receipt, when the actual receipt date can

be proven by a preponderance of the evidence, up to forty-five days

from the date of mailing. A person®s sworn affidavit or declaration

indicating the date of receipt, which i1s unchallenged by the

department, must constitute enough evidence of actual receipt. ((Fhe

thedateofF matling-))
(5 A request for informal appeal must be submitted in one of the
following ways:

(a) Mailed to the:

HPA Appeals Coordinator
Department of Fish and Wildlife
Habitat Program

P.O. Box 43234

Olympia, WA 98504-3234;

(b) Email: HPAapplications@dfw.wa.gov;

(c) Fax: 360-902-2946; or

(d) Hand delivered to the Natural Resources Building, 1111
Washington Street S.E., Habitat Program, Fifth Floor.

(6) The request must be plainly labeled as ""Request for Informal

Appeal’™ and must include the following:
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(a) The appellant®s name, address, email address (if available),
and phone number;

(b) The specific department action that the appellant contests;

(c) The date of the specific department ((¥#ssueds—denieds

oerder—imposing—civiHlpenalties)) action being contested;

(d) The log number or a copy of the HPA, or a copy of the ((erder

imposing—civilpenalties)) specific department action that the

appellant contests;

(e) A short and plain statement explaining why the appellant
considers the department action or order to provide inadequate
protection of fish life or to be otherwise unlawful;

() A clear and concise statement of facts to explain the
appellant®s grounds for appeal;

(g) Whether the appellant is the permittee, HPA applicant,
landowner, resident, or another person with an interest in the
department action in question;

(h) The specific relief requested;

(1) The attorney®s name, address, email address (if available),
and phone number, 1f the appellant iIs represented by legal counsel;

and
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(J) The signature of the appellant or his or her attorney.

(7) Upon receipt of a valid request for an informal appeal, the
department may initiate a review of the department action.

(8) Informal conference. If the appellant agrees, and the
appellant applied for the HPA, resolution of the appeal may be
facilitated through an informal conference. The informal conference is
an optional part of the informal appeal and is normally a discussion
between the appellant, the department employee responsible for the
decision, and a supervisor. The time period for the department to
issue a decision on an informal appeal is suspended during the
informal conference process.

(9) Informal appeal hearing. If the appeal is received from a
person who is not the permittee, or if the appeal involves an order
imposing civil penalties, or 1T a resolution iIs not reached through
the informal conference process, then the HPA appeals coordinator or
designee may conduct an informal appeal hearing or review. Upon
completion of the informal appeal hearing or review, the HPA appeals
coordinator or designee must recommend a decision to the director or
designee. The director or designee must approve or decline to approve
the recommended decision within sixty days of the date the department
received the request for informal appeal, unless the appellant agrees
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to an extension of time. The department must notify the appellant in
writing of the decision of the director or designee.

(10) If the department declines to initiate an informal review of
its action after receipt of a valid request, or the appellant still
wishes to contest the department action following completion of the
informal appeal process, the appellant may initiate a formal appeal
under WAC 220-660-470. Formal review must be requested within the time
periods specified in WAC 220-660-470.

[Statutory Authority: RCW 77.04.012, 77.04.020, 77.12.047, 77.55.021,
77.55.091, 77.55.051, 77.55.081, 34.05.328, and 34.05.350. WSR 18-10-
054, 8§ 220-660-460, filed 4/27/18, effective 6/1/18. Statutory
Authority: RCW 77.04.012, 77.04.020, and 77.12.047. WSR 15-02-029

(Order 14-353), § 220-660-460, filed 12/30/14, effective 7/1/15.]

AMENDATORY SECTION (Amending WSR 18-10-054, filed 4/27/18, effective

6/1/18)

WAC 220-660-470 Formal appeal of administrative actions. A
formal appeal is an appeal to the pollution control hearings board

((pyrsuvant—te)) (board) under chapters 34.05 RCW and 371-08 WAC.
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(1) The department recommends that a person aggrieved by ((the

issuance;—dentals—provisioning,—ormodiFlcationof-an)) a department

HPA decision contact the department employee responsible for making
the decision on the HPA before initiating a formal appeal. Discussion

of concerns with the department employee often results in a resolution

((ef—the—problem)) without the need for a formal appeal.
(2) The department encourages ((aggrieved-—persons)) a person

aggrieved by a department HPA decision to take advantage of the

informal appeal process under WAC 220-660-460 before initiating a

formal appeal. However, ((the—informal-appeal process—isnot
mandatorys—and)) a person may ((preoceed—directly—to)) pursue a formal

appeal under this section without first completing the informal appeal

process under WAC 220-660-460.

This rule does not apply to ((any—provistons—in)) pamphlet HPAs.

A person who disagrees with a provision In a pamphlet HPA may apply
for an individual, written HPA.

This rule does not apply to correction requests issued following

a technical assistance visit or compliance inspection, under WAC 220-

660-480.

(3) Requesting a formal appeal.
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(a) Any person with standing may request a formal appeal of the

((FoHowingdepartment—actions:
{a@)—Fhe)) issuance, denial, provisioning, or modification of an

HPA; ((eF

request—Ffor—an—appeals—and-—the place—toFfile1t-)) the rejection of a

fish habitat enhancement project application for streamlined

processing; a notice of intent to disapprove HPA applications; or a

preapplication determination.

(b) Issuance of a stop work order, notice to comply, or notice of

intent to disapprove HPA applications, may be formally appealed only

by a person who received the order or notice from the department or by

the owner of the land on which the hydraulic project is located.

(c) Issuance of a notice of civil penalty may be formally

appealed only by the person incurring the penalty.

(4) The recipient of a stop work order must comply with the order

immediately upon receipt. However, the board may stay, modify, or
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discontinue the order upon motion, under such conditions as the board

may iImpose.

(5) A request for formal appeal must be in writing and must be

filed with the clerk of the ((peHutien—control-hearings)) board

((REHB))) and served on the department within thirty days from the

date of receipt of the decision ((e¥)), order, or notice. "Date of

receipt' means:
(a) Five business days after the date of mailing; or
(b) The date of actual receipt, when the actual receipt date can

be proven by a preponderance of the evidence((—Fhe—recipient=-s)), up

to forty-five days from the date of mailing. A person"s sworn

affidavit or declaration indicating the date of receipt, which is

unchallenged by the department, must constitute enough evidence of

actual receipt. ((Fhe-dateofactual recelpt;however,—may not-exceed
forty-five days from the date of matling.))

(6) The request must be plainly labeled as ""Request for Formal
Appeal™ and, ((pursuvant—te)) under WAC 371-08-340, must include the
following:

(a) The appellant®s name, mailing address, email address (if

available), and phone number; and if represented by another, the
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representative®s name, mailing address, email address, and phone
number ;
(b) The specific department action that the appellant contests;

(c) The date of the specific department ((¥#ssueds—denieds

oerder—imposing—civiHlpenalties)) action being contested;

(d) A copy of the decision, notice, order, or ((permit)) HPA you
are appealing, and i1f appealing a permit decision, a copy of the
((permit)) HPA application;

(e) A short and plain statement explaining why the appellant
considers the department action, notice, or order to provide
inadequate protection of fish life or to be otherwise unjust or
unlawful;

() A clear and concise statement of facts to explain the
appellant®s grounds for appeal;

(g) Whether the appellant is the permittee, HPA applicant,
landowner, resident, or another person with an interest in the
department action in question;

(h) The specific relief requested;

(1) The signature of the appellant or his or her representative.
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(7) Service on the department must be submitted in one of the
following ways:

(a) Mailed to:

HPA Appeals Coordinator
Department of Fish and Wildlife
Habitat Program

P.O. Box 43234

Olympia, WA 98504-3234;

(b) Email: HPAapplications@dfw.wa.gov;

(c) Fax: 360-902-2946; or

(d) Hand delivered to the Natural Resources Building, 1111
Washington Street S.E., Habitat Program, Fifth Floor.

(8) The time period for requesting a formal appeal 1s suspended
during consideration of a timely informal appeal. ITf there has been an
informal appeal, the deadline for requesting a formal appeal must be
within thirty days from the date of receipt of the department”s
written decision in response to the informal appeal.

(9) The department at its discretion may stay the effectiveness
of any decision or order that has been appealed to the ((PEGHB)) board.
The department will use the standards in WAC 371-08-415(4) to make a

decision on any stay request. At any time during the appeal ((te—the
2/25/2020 02:18 PM [ 52 ] NOT FOR FILING 0TS-1840.3



PCHB)), the appellant may apply to the ((RESHB)) board for a stay of
the decision or order, or removal of a stay imposed by the department.
(10) If there is no timely request for an appeal, the department
action will be final and nonappealable.
[Statutory Authority: RCW 77.04.012, 77.04.020, 77.12.047, 77.55.021,
77.55.091, 77.55.051, 77.55.081, 34.05.328, and 34.05.350. WSR 18-10-
054, §8 220-660-470, filed 4/27/18, effective 6/1/18. Statutory
Authority: RCW 77.04.012, 77.04.020, and 77.12.047. WSR 15-02-029

(Order 14-353), 8§ 220-660-470, filed 12/30/14, effective 7/1/15.]

AMENDATORY SECTION (Amending WSR 15-02-029, filed 12/30/14, effective

7/1/15)

WAC 220-660-480 Compliance with HPA provisions. A project

proponent must comply with all provisions of chapter 77.55 RCW, this

chapter, and the HPA. If a project proponent violates chapter 77.55

RCW or this chapter or deviates from any provision of an HPA issued by

the department, the department may iIssue a correction request, a stop

work order, a notice to comply, or a notice of civil penalty. The term

"project proponent” has the same definition as in RCW 77.55.410. This

section does not apply to a project, or to that portion of a project,
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that has received a forest practices hydraulic project (FPHP) permit

from the department of natural resources under chapter 76.09 RCW.

The department is responsible to help the regulated community

understand how to comply. The department achieves voluntary compliance

through education and technical assistance when the department advises

and consults on permits, conducts compliance checks, performs on-site

technical visits, or provides guidance materials written in easily

understood language.

When the department cannot get voluntary compliance by issuing a

correction request, the department may use a range of increasingly

strict enforcement tools. This ranges from issuing notices of

correction and stop work orders to penalties and, when appropriate,

criminal prosecution.

(1) Technical assistance program: ((RPursuant—te)) Under chapter

43.05 RCW, the department will continue to develop programs to

encourage voluntary compliance ((with—HPA—provistons)) by providing

technical assistance consistent with chapter 43.05 RCW. The programs
include technical assistance visits, printed information, information
and assistance by telephone, training meetings, and other appropriate
methods for the delivery of technical assistance. In addition,

((proviisions—ofchapter 43-05RCW-—regquire)) the department ((€6)) must
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provide, upon request, a list of organizations((s—#hrcludingprivate

companies;)) that provide technical assistance. This list ((must-be))
1s compiled by the department from information submitted by the
organizations and does not constitute an endorsement by the department
of any organization.

(a) Technical assistance is defined in chapter 43.05 RCW as
including:

(1) Information on the laws, rules, and compliance methods and
technologies applicable to the department®s programs;

(i1) Information on methods to avoid compliance problems;

(111) Assistance i1n applying for permits; and

(iv) Information on the mission, goals, and objectives of the
program.

(b) "Technical assistance documents' means documents prepared to
provide information specified in (a) of this subsection that is
labeled a technical assistance document by the department. Technical
assistance documents do not include ((hotices—ofF-correction;

vielation;)) correction requests or civil or criminal enforcement

actions. "Correction request” means a notice of violation or a notice

of correction as defined in chapter 43.05 RCW. Technical assistance
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documents do not Impose mandatory obligations or serve as the basis
for a citation.

(2) Technical assistance visit:

(a) ((Pursuant—te)) Under RCW 43.05.030, a technical assistance
visit Is defined as a visit by the department to a project site or
other location that:

(1) Has been requested or i1s voluntarily accepted; and

(i1) The department declares to be a technical assistance visit
at the start of the visit.

(b)) ((NeticeoF—vielation-)) During a technical assistance visit,
or within a reasonable time thereafter, the department must prepare a

((notice—ofFviolation)) correction request to inform the ((persen))

project proponent of any violations of law or department rules

identified by the department ((as—Follews=

i I o E what _ L Ll .
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{a)—Procedures—For—correctionof violations)). ""Correction

request’” means a notice of violation or a notice of correction as

defined iIn chapter 43.05 RCW.

(c) As provided in RCW 43.05.050, the department may iIssue a

civil penalty under this section without first iIssuing a correction

request when a violation is observed during a technical assistance

visit only i1f:

(1) The project proponent has previously been subject to an

enforcement action for the same or similar type of HPA violation, or

has been given previous notice for the same or similar type of HPA

violation; or

(i1) The violation has a probability of causing more than minor

harm to fish life.

(3) Compliance inspection:
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(a) If, during any inspection or visit that is not a technical
assistance visit, the department becomes aware of conditions that do
not comply with applicable laws and rules enforced by the department

and are not subject to penalties as provided for in ((subsection—(4)

o¥f)) this section, the department may issue a ((hretiece—o¥)) correction

request to the ((responsible party—that-must—include:
i I . E il n n Li | gl .

€€))) project proponent.
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(b) 1T the department issues a ((nhotiece—o¥)) correction request,

it must not i1ssue a civil penalty for the violations identified in the

((notice—oF)) correction request unless the ((responsibleparty))

project proponent fails to comply with the notice((=

tssung—a—notice—of-corrections—as—provided—in-REW-43-05-110))

request.

(c) As provided in RCW 43.05.050, the department may iIssue a

civil penalty under this section without first issuing a correction
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request when a violation is observed during a compliance inspection

only if:

(i) The ((person)) project proponent has previously been subject

to an enforcement action for the same or similar type of HPA
violation, or has been given previous notice of the same or similar
type of HPA violation; or

(i1) Compliance for the current violation i1s not achieved by the

date set or modified by the department in a ((previoushlyissued-notice

e¥)) previous correction((s—H—the departmenthasresponded—toany

requestForreview—of suchdate by reafFirming—the original dateor

establishing—a-new-date)) request for the current violation; or
(ii1) The violation has ((a—prebabiHHty of placingaperson—in

danger—of-death—orbodiHly-harm;—has)) a probability of causing more
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€6))) harm to fish life.

(4) Correction request:

(a) ""Correction request'” means a notice of violation or a notice

of correction as defined in chapter 43.05 RCW. A correction request 1is

not a formal enforcement action and is not subject to appeal under

state law or WAC 220-660-460 Informal appeal of administrative actions

or WAC 220-660-470 Formal appeal of administrative actions.

(b) If during a technical assistance visit or compliance

inspection, the department discovers a violation of any provisions
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within chapter 77.55 RCW, this chapter, or an HPA issued by the

department, i1t must, during the visit or within a reasonable time

thereafter, issue a correction request to the project proponent

detailing steps needed to bring the project into compliance.

(c) Contents of a correction request: A correction regquest must

indicate whether it originates from a technical assistance visit or a

compliance inspection. A correction request must include:

(1) A description of what 1s not in compliance with chapter 77.55

RCW, this chapter, or the HPA;

(i1) The text of the specific section(s) or subsection(s) of

chapter 77.55 RCW, this chapter, or the HPA provision(s) for that

violation;

(i11) A statement of what is required to achieve compliance;

(iv) The date by which the project proponent must achieve

compliance;

(v) Notice of the means to obtain technical assistance services

provided by the department or others; and

(vi) Notice of when, where, and to whom a request may be

submitted to the department to extend, for good cause, the deadline

for achieving compliance with the correction request.
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(d) The department must provide for a reasonable time to achieve

compliance.

(e) Time extension to comply: A request for an extension of the

deadline for achieving compliance with the correction request must be

submitted to the department in writing within ten calendar days of

receiving the correction request. "Date of receipt” is defined in WAC

220-660-460 (4)(b) and 220-660-470 (5)(b). The department must respond

in writing to a request for extension of the deadline.

(5) Stop work order:

(a) The department may issue a stop work order if:

(1) A violation of chapter 77.55 RCW or this chapter occurs or a

deviation from any provisions of an HPA occurs. To qualify for a stop

work order, the violation must be serious enough that it could cause

significant harm to fish life; and

(i1) Immediate action iIs necessary to prevent continuation of

harm, or to avoid more than minor harm, to fish life.

(b) Stop work orders are effective immediately upon issuance.

Project proponents must therefore comply with stop work orders

immediately upon receipt.

(c) Scope of a stop work order: A stop work order may require

that any person stop all work connected with the project-violation
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until corrective action is taken, and the department has indicated

that work may resume. A stop work order may also require that the

project proponent take corrective action to prevent, correct, or

compensate for adverse impacts to fish life caused by the violation.

(d) Contents of a stop work order. The stop work order must

include:

(1) A description of the condition that i1s not in compliance with

chapter 77.55 RCW, this chapter, or the HPA;

(i1) The text of the specific section(s) or subsection(s) of

chapter 77.55 RCW, this chapter, or the HPA provision(s) for that

violation;

(iii1) A statement of what is required to achieve compliance;

(iv) The date by which the department requires compliance with

the corrective actions identified in the order;

(v) Notice of the means to contact any technical assistance

services provided by the department or others;

(vi) Notice of when, where, and to whom a request may be

submitted to the department to extend, for good cause, the deadline

for achieving compliance with the order;

(vii) Means for contacting the department to schedule an

inspection to assess compliance; and
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(viiil) The right to appeal the order.

(e) Signature authority for a stop work order: A stop work order

for hydraulic projects conducted without an HPA must be authorized by

a regional habitat program manager, regional director, habitat program

division manager, habitat program director, habitat program deputy

director, or department director. A stop work order for permitted

hydraulic projects must be authorized by the regional director,

habitat program division manager, habitat program director, habitat

program deputy director, or department director.

() Providing notice of a stop work order: A stop work order may

be i1ssued and provided directly and immediately to the person whose

actions are in violation of chapter 77.55 RCW, this chapter, or the

HPA, regardless of whether that person is the project proponent. Upon

receipt of the stop work order, that person must immediately comply

with 1t. Within five business days of issuing a stop work order, the

department must mail a copy of the order to the last known address of

any project proponent, to the last known address of the owner of the

land on which the hydraulic project is located, and to the local

jurisdiction in which the hydraulic project is located. The department

must take all reasonable measures to ensure that the project proponent

actually receives notice of the stop work order.
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(g) Consequences of noncompliance: Failure to comply with a stop

work order can result in subsequent civil or criminal enforcement

actions, and can also cause the project proponent to be disapproved

for future HPA applications as set forth in WAC 220-660-050.

(h) Appealing a stop work order: A stop work order may be

appealed within thirty days from receipt of the order by a person who

received a copy of the order or by the owner of the land on which the

hydraulic project is located. Informal appeals must be filed in the

form and manner provided in WAC 220-660-460, and formal appeals must

be filed in the form and manner provided in WAC 220-660-470.

(6) Notice to comply:

(a) The department may issue a notice to comply if a violation of

chapter 77.55 RCW or this chapter occurs, a deviation from any

provisions of an HPA occurs, or damage or potential damage to fish

life occurs, and the department determines that a stop work order 1is

not necessary to prevent continuation of or avoid more than minor harm

to fish life.

(b) Scope of a notice to comply: A notice to comply must specify

the corrective action to be taken, and may also require additional

action to prevent, correct, or compensate for adverse impacts to fish

life caused by the violation.
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(c) Contents of a notice to comply. A notice to comply must

include:

(i) A description of the condition that is not in compliance;

(i1) The text of the specific section(s) or subsection(s) of

chapter 77.55 RCW, this chapter, or the HPA provision(s) for that

violation;

(i11) A statement of what is required to achieve compliance;

(iv) The date by which the department requires compliance to be

achieved;

(v) Notice of the means to contact any technical assistance

services provided by the department or others;

(vi) Notice of when, where, and to whom a request may be

submitted to the department to extend, for good cause, the deadline

for achieving compliance with the order; and

(vii) The right to appeal the notice.

(d) The department must provide for a reasonable time to achieve

compliance.

(e) Signature authority for a notice to comply: A notice to

comply must be authorized by a regional habitat program manager,

regional director, habitat program division manager, habitat program

director, habitat program deputy director, or department director.

2/25/2020 02:18 PM [ 68 1 NOT FOR FILING OTS-1840.3



() Providing notice: Within five business days of issuing a

notice to comply, the department must mail a copy of the notice to the

last known address of any project proponent, to the last known address

of the owner of the land on which the hydraulic project is located,

and to the local jurisdiction in which the hydraulic project is

located. The department must take all reasonable measures to ensure

that the project proponent actually receives the notice.

(g) Consequences of noncompliance: Failure to comply with a

notice to comply can result in subsequent civil or criminal

enforcement actions, and can also cause the project proponent to be

subject to disapproval of future HPA applications as set forth in WAC

220-660-050.

(h) Appealing a notice to comply: A notice to comply may be

appealed within thirty days from the date of receipt of the notice by

a person who received the notice or by the owner of the land on which

the hydraulic project is located. Informal appeals must be filed iIn

the form and manner provided In WAC 220-660-460 and formal appeals

must be filed in the form and manner provided in WAC 220-660-470.

(7) Civil penalties:

(a) The department may levy civil penalties of up to ten thousand

dollars for each and every violation of chapter 77.55 RCW, this
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chapter, or provisions of an HPA. Each and every violation is a

separate and distinct civil offense. Penalties are issued in

accordance with the penalty schedule provided in subsection (8) of

this section.

(b) Notice of civil penalty: The department must issue written

notice of any civil penalty imposed under this section. At a minimum,

the notice must include:

(1) The factual and legal basis for the penalty, including a

description of the violation(s) for which the penalty is imposed and

the text of the specific section(s) or subsection(s) of chapter 77.55

RCW, this chapter, or the HPA provision(s) for those violation(s);

(i1) The amount of the penalty; and

(i11) The right of the person incurring the civil penalty to

appeal it.

(c) Signature authority for a notice of civil penalty: Civil

penalties must be authorized by the regional habitat program manager,

regional director, habitat program division manager, habitat program

director, habitat program deputy director, or department director.

Civil penalties of two thousand five hundred dollars or more must be

authorized by the habitat program director, habitat program deputy

director, or department director.
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(d) Service of notice: The department must serve a notice of

civil penalty as follows:

(i) By certified mail to:

(A) The last known address of the person incurring the penalty;

and

(B) The local jurisdiction in which the hydraulic project is

located; or

(i1) By personal service to:

(A) The person incurring the penalty; and

(B) The local jurisdiction in which the hydraulic project is

located.

Within five business days of issuing a penalty, the department

must mail a copy of the notice of civil penalty to the last known

address of any project proponent and the owner of the land on which

the hydraulic project is located. The department must take all

reasonable measures to ensure that the project proponent actually

receives notice of the penalty.

(e) Effective date of penalty: The penalty imposed becomes due

and payable thirty days after receipt of a penalty notice unless an

appeal i1s filed. Whenever an appeal i1s filed, the penalty becomes due

and payable only upon completion of all review proceedings and the
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issuance of a final notice or order confirming the penalty in whole or

in part.

Faillure to pay a civil penalty can result in disapproval of

future HPA applications as set forth in WAC 220-660-050. When a

penalty becomes past due, 1t 1s also subject to interest at the rate

allowed by RCW 43.17.240 for debts owed to the state.

Unpaid penalties may also be subject to enforcement under RCW

77.55.440 and other applicable laws and regulations under RCW

77.55.470.

() Right to appeal civil penalty: Any person incurring a civil

penalty i1ssued under RCW 77.55.440 and this section may appeal the

civil penalty informally or formally within thirty days of receiving

the notice of civil penalty. Informal appeals are conducted under WAC

220-660-460, and formal appeals are conducted under WAC 220-660-470.

(g) Civil penalties received or recovered under RCW 77.55.440

must be deposited Into the state"s general fund, except that the

department is authorized to retain any attorneys®” fees and costs it

may be awarded in connection with an action brought under RCW

77.55.440 to recover a civil penalty.

(8) Civil penalty schedule:
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(a) The department may levy a civil penalty, as defined in this

section, in any of the following circumstances:

(i) The project proponent fails to complete actions required to

be completed in a correction request, stop work order or notice to

comply within the time period required for completion contained in the

request or notice. Unless the project proponent has previously been

subject to an HPA enforcement action or the violation has a

probability of more than minor harm to fish life, the department will

make a reasonable attempt to achieve voluntary compliance before

issuing a civil penalty.

(i1) A project proponent is conducting or has conducted a

hydraulic project without having an active HPA or without first

obtaining an HPA for the project.

(b) The department®s decision to issue a civil penalty under RCW

77.55.440 i1s based upon consideration of the following:

(1) Previous violation history of the person who will be

incurring the penalty;

(i1) Severity and repairability of the impact of the violation(s)

on fish life;

(i11) Whether the violation(s) was intentional;
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(iv) The extent, 1f any, to which the person who would be

incurring the penalty has cooperated or is cooperating with the

department in addressing the violation(s) and its impact on fish life;

and

(v) IT the penalty will be imposed on a person for a violation

committed by another, the extent to which the person incurring the

penalty was unaware of the violation, and whether that person received

a substantial economic benefit from the violation.

(c) Determining civil penalty amounts: When a penalty is assessed

it will be calculated by the department using the following process:

(1) Determine the base civil penalty:

(A) The following violations have a base civil penalty amount of

two thousand dollars: Conducting a hydraulic project without a valid

HPA; willful misrepresentation of information on the HPA application;

or a significant, in the opinion of the department, deviation from the

valid HPA that adversely impacts fish life.

(B) All other violations not specifically mentioned have a base

penalty of five hundred dollars.

(i1) Calculate the civil penalty amount from the considerations

specific to the incident and the site. The following considerations

will be independently evaluated for each violation and added to the
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base civil penalty to calculate the total civil penalty for each

violation:

(A) Previous violation history of the person who will be

incurring the penalty, including the frequency and similarity of any

previous violations within five years preceding the violation leading

to the issuance of the penalty. A history of violations that, under a

preponderance of the evidence, shows a pattern of disregard for

specific HPA provisions, chapter 77.55 RCW, or this chapter will

likely result in a higher penalty amount. In reviewing a person”s

violation history for purposes of this section, the department may

consider previously i1ssued correction requests, stop work orders,

notices to comply, notices of civil penalty imposed under chapter

77.55 RCW, criminal convictions imposed under RCW 77.15.300, and any

other relevant information that may be available. Points are assessed

to determine the penalty amount imposed under (d) of this subsection

according to the following criteria:

0 points = The violator has no documented violations within five

years preceding the violation leading to the issuance of the penalty.

2 points = The violator has one documented violation within five

years preceding the violation leading to the issuance of the penalty.
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4 points = The violator has more than one documented violation

within five years preceding the violation leading to the issuance of

the penalty.

(B) Severity and repairability of impacts, which the department

assesses based on harm to fish life caused by the violation(s).

Violations that injure or kill fish life, decrease habitat

function, value, or gquantity, or cause long term or irreparable damage

will likely result in a higher penalty amount. Points are assessed to

determine the penalty amount imposed under (d) of this subsection

according to the following criteria:

O points = There 1s no adverse impact to fish life.

2 points = There is adverse impact to fish life, but it Is minor,

and no impacts will last beyond the duration of the construction

activity.

4 points = There is extensive and/or significant adverse impact

to fish life and impacts will last beyond the duration of the

construction activity.

(C) Whether the violation(s) was intentional, which the

department determines by considering whether the person knew or should

have known the action was a violation, whether and to what extent the

violation was foreseeable, whether the person to incur the penalty
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took precautions to avoid committing the violation, and whether the

person to incur the penalty had an economic incentive for committing

the violation. Violations that are intentional, foreseeable, where

economic incentives are clear, or when precautions were not taken to

avoid the impact likely result in a larger penalty amount. Points are

assessed to determine the penalty amount imposed under (d) of this

subsection according to the following criteria:

0 points = The violation was not foreseeable.

1 point = The violation was foreseeable, and no precaution was

taken to avoid it.

3 points = The violation occurred after consultation, a technical

or compliance site visit, or an enforcement action; or there was a

clear economic i1ncentive.

(D) The extent, i1f any, to which the person who would be

incurring the penalty has cooperated or is cooperating with the

department in addressing the violation(s) and i1ts impact on fish life.

The department assesses the level of a person®s cooperation by

examining whether the person reported the violation voluntarily, the

time lapse, if any, between when the person discovered the violation

and when the person reported i1t, and how responsive the person to

incur the penalty was toward department staff. Evidence of a person®s
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poor or inconsistent cooperation with department staff will likely

result in a higher penalty amount. Points are assessed to determine

the penalty amount imposed under (d) of this subsection according to

the following criteria:

O points = The violator reported the violation in a timely manner

and cooperated with department staff to correct the violation.

1 point = The violator did not report the violation in a timely

manner, or they did not cooperate with department staff to correct the

violation.

3 points = The violator i1gnored or evaded department contacts or

refused to allow department staff to enter the job site where the

violation occurred.

(d) The department will calculate a penalty for each violation by

adding the points assessed under (c)(ii1) of this subsection and

applying those corresponding amounts listed in the table below to the

base penalty assessed under (c)(i1) of this subsection. The base

penalty plus the additional amount assessed using the department”s

point system will determine the total penalty for each violation not

to exceed $10,000.

Points 1 2 3 4 5
Penalty $1,000 $2,000 $3,000 $4,000 $5,000
10or
= greater

Penalty $6,000 $7,000 $8,000 $9,000 $10,000

o
=]
=
=
w
I
I~
loo
[{e)
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Adjusting civil penalty amounts:

(1) A penalty for a violation committed by another may be

adjusted downward based on the extent, if any, to which a person

incurring the penalty was unaware of the violation and did not receive

a substantial economic benefit from the violation.

(i1) The department senior or executive level staff person with

signature authority for the notice of civil penalty may adjust penalty

amounts based on circumstances not listed under (c) of this

subsection.

(i11) The department will determine whether all or a portion of a

penalty should be assessed against a landowner, lessee, contractor or

another project proponent. The department should consider the

responsible party, the degree of control, the sophistication of the

party, and whether different parties conducted different violations.

(e) Nothing in this section prevents the department from:

(1) Choosing not to issue a civil penalty;

(i1) Issuing a stop work order or notice to comply in lieu of a

civil penalty; or

(i11) Referring a violation to any local, state, tribal, or

federal agency with jurisdiction.
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() Penalties determined under this subsection are administered

in accordance with procedures in subsection (7) of this section.

(9) Criminal penalty: Under RCW 77.15.300, it is a gross
misdemeanor to ((eenstruct)) conduct any form of hydraulic project or
perform other work on a hydraulic project without having first
obtained an HPA from the department, or to violate any requirements or

conditions of the HPA for such construction or work.

(10) Remedies not exclusive: The remedies under this chapter are

not exclusive and do not limit or abrogate any other civil or criminal

penalty, remedy, or right available in law, equity, or statute.

(11) Permission to enter property denied - Administrative

inspection warrant: If the department is denied entry to a project

site for the purpose of ensuring compliance or i1t has probable cause

to believe a violation of chapter 77.55 RCW, this chapter, or the HPA

provision(s) has occurred it must obtain landowner consent or an

administrative inspection warrant under RCW 77.55.450 before entering

the property for this purpose.

(12) First time paperwork violations by small businesses:

(a) The department will provide notice and waiver of fines, civil

penalties, and administrative sanctions for first time paperwork

violations by a small business, consistent with RCW 34.05.110.
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(b) A paperwork violation is limited to:

(1) Failure to have a copy of the HPA, plans, and specifications

for a permitted project on-site during construction of, or work on,

the project;

(i11) Failure to submit to the department photos or survey results

required as a provision in the HPA;

(i11) Failure to notify the department when such notification

described i1n WAC 220-660-050 (13)(d) is required as a provision of the

HPA; and

(iv) Failure to submit reports required in the HPA.

(c) A small business may request the waiver by contacting the

department and submitting a copy of the business"s most recent federal

income tax return or most recent return filed with the Washington

state department of revenue.

[Statutory Authority: RCW 77.04.012, 77.04.020, and 77.12.047. WSR 15-
02-029 (Order 14-353), § 220-660-480, filed 12/30/14, effective

7/1/15.]
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