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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Dennys V. McGrew, Thomas M. McMaster,

and Kenneth R. Koch Prouject No. 4587-002

ORDER ISSUING LICENSE
(Major Project - S5MW or Less)

(Issued July 11, 19t6)

Dennis V. McGrew, Thomas M. McMaster, and Kenneth R. Koch have
ti1led a license application under Part 1 of the Federal Power Act
(Act) to construct, operate, and maintain the Ruth Creek Project,
located 1n Whatcom County, Washington on Ruth Creek, a tributary
to the Nooksack River. The project would occupy lands of the
United States within the Mount Baker National Forest.

Notice of the application has been published. No protests or
motions to i1ntervene were filed in this proceeding, and no agency
objected to issuance of this license. Comments received from
interested agencies and individuals have been fully considered
in determining whether to issue this license, as discussed below.

Summary of Findings

An Environmental Assessment (EA) was issued for this project.
Background information, analysis of impacts, support for related
license articles, and the basis for a finding of no significant
impact on the environment are contained in the EA attached to
this order. Issuance of this license is not a major federal
action significantly aftecting the quality of the human environment.

The design of this project is consistunt with the engineering
standards governing dam safety. The project will be safe it
constructed, operated, and maintained in accordance with the
requirements of this license. Analysis of related issues is
provided in the Safety and Design Assessment attached to this
order.

The Director, Oftice of Hydropower Licensing, concludes that
the project would not conflict with any planned or authorized
development, and would be best adapted to comprehensive develop-
ment of the waterway for beneficial public uses.

DC-A-11

The Director orders:

(A) This license 1s 1ssued to Dennis V. McGrew, Thoman
McMaster, and Kenneth R. Koch (licensee) for a period of 50
years, eftective the tirst day of the month in which this orde:
is issued, to construc}, operate, and maintain the Ruth Creek
Project. ‘This license is subject to the terms and conditions
the Act, which is incorporated by reference as part of this
license, and subject to the regulations the Commission 1ssucs
under the provisions of the Act.

(B) The project consists of:

(1) All lands, to the extent of the licensee's intercsts in
those lands, enclosed by the project boundary shown by Fxhibit .:

Exhibit G- FERC No. 4587- Showing
1 5 Project Map
2 6 Transmission line Alignment

(2) Project works consisting of: (a) a 9-foot-high, 50-
foot-long concrete overflow-type diversion structure at elevation
2,630 feet with automatically-operated slide gates; (b) a 48-
inch-diameter, 6,320-foot-long steel penstock; (c) a powerhouse
containing one generating unit rated at 2.8 MW at a head of 4060
feet; (d) a 20-foot-long tailrace; (e) a 70-foot-long road
extension to the powerhouse and a 2,400-toct-long access road to
the diversion structure; (f) a 4.16/13.8-kV, 2.8/3.5 MVA transtoruer;
(g) a 10,160-foot-long, 13.8-kV underground transmission line
connecting to Project No. 4586 transmission facilities; and (h)
appurtenant facilities.

The project works generally described above are more specifi-
cally shown and described by those portions of Exhibits A and F
recommended for approval in the attached Safety and Design
Agsessment.

(3) All of the structures, fixtures, equipment or facilities
used tc operate or maintain the project and located within the
project boundary, all gortable property that may be employed in
connection with the prbject and located within or outside the
project boundary, and all riparian or other rights that are
necessary or appropriate i1n the operation or maintenance of the
project.

(C) The Exhibit G described above and those sections of
Exhibits A and F recommended for approval in the attached Safety
and Dgsign\ﬂssess%ent are approved and made a part of the licensc.
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(D) This license 1s subject to the tollowing articles
cubmitted by the United States Department of Agriculture-Foreot
Service under section 4(e) of the Act:

Article 101, within 6 months tollowing the date of 1ssuance
ot tlins license and beforce starting any activities ot a land-
Jdi-turbing nature, the Licensee shall file with the birector,
Ottice ot Hydropower Licensing, a special-use authorization
approved and enforceable by the Forest Service .

fhe Ticenscee may not COMMENce aulivitie > authost becd 10 4 he
Llccise and borest Service speclal-usce authorization until ofter
6U duys tollowing the fi1ling date, unless the Direct or, Uftice ot
Hy tropower Licensing instructs otherwise.

Article 102. Lach year on or about the anniveraary date ot
th 1i1cense, the Licensce shall consult with the Forest Service
wlitio regard to measures nceded to ensure protectiaon and development
ot the natural resource values of the project area. Within 2
months following said meeting, the Licensee shall tile a report
with tte Jommission of any recommendations made by these agencices.
The Conmission reserves the right, after notice and opportunity

for hearina, to require changes in the project and its operation
which may be necessary to accomplish natural resource protection
1nd development.

Article 103, Within 1 year from the 1ssuance ot this license
and lefore starting any activities of a land-distuzbing nature,
the Licensce in consultation with the Forest Service, shall file
a tish and wildlife habitat mitigation plan approved by the
b.rest Service with the Director, Office of Hydropows:r Licensing.
This plan shall identify requirements tor construction and mitigation
x measures to mect Forest Service fish and wildlite habitat objectives
and standards. ‘lhe plan also shall 1nclude a schodule for
accomplishing these oo jectives and standards and shall identaity
any needs for additional studies.

ke Licensce may not commince activitics attected by the plan
until attcr 60 days following the tiling date, unless the Dircctor,
Ortice t Hydropower Licensing instructs otherwise.

Atticle 104, wWithin 1 year folluwing the date of 1ssuance of
thie lic-uue, and before starting any activities of a land-

dist irbing nature, the Licensee shall file with the Director,
it e ot hydropower Licensing, a plar approved by the Forest
bervice broaccommodation of project 1nduced recre stion.

and 3011 mass movement.
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The Licensee may not commence activities aftected by the plan
unt1l after 60 days following the filing date, unless the Dircctor,
Office of Hydropower Licensing 1nstructs otherwise.

Article 105. Within 1 year following the date ol 1ssuance ot
this license and prior to the engaging of any activities of a land -
disturbing nature, the Licensee in consultation with the Forest
Service, shall complete a water quality study to asscss the impact
ot ¢ ty ol Ruth angd Swafp Treeks and
tile the study with the Director, Office of Hydropower Licensing,
along with comuents from the above agency. The Director may

approve the study or require 1ts modification. If the results of
the approved study 1ndicate that changes 1n project structures or
operations are necessary to maintaln water quality standards ot

the State of Washington, the Licenscce shall file with the Commission
a mitigation schedule for 1implementing the specitic changes 1n
project structures or operations. At the same time, the Llcensee
shall send copies of the schedule to the agenciles consulted.

The Licensee may not commence actlvitiles atffected by the plan
unt1l after 60 days following the tiling date, unless the Director,
Office of Hydrupower Licensing instructs otherwise.

Article 106. Within 1 year following the date of 1ssuance ot
this Ticense, and before starting any activitics of a land-
diiturbing nature, the Licensee shall file with the Director,
Office o' Hydropawer Licensdmgr—ea-plas—approved by the Forest

’
Ser ic  1or the control of erosion, stream scdinentation, dust,

te Licensec may not commence activitien affected by the plan
until  “ter 60 days tollowing the riling date, unless the
D1-»ctc o, Oftice of Hydropower Licensing 1nstructs otherw se.

Article 1U7. Within 1 year toilowing the dato of 1ssuancs
ot eh1s license and beror: starting any activities of o land-
disturbing natute, the Licensee in consultation with the Forest
Service shall file a plan tor the treatment and disposal of solid
waste and waste water generated during construction and wperation
of the project with the Director, Office ot Hydropower Licensing
and the Commission's Regional Diructor in bortland, Orcqon, ot
their authorized representative. The plan shall address, at a
minimum, the estimated quantity of s0lid waste and waste wat.r
generat :d each day; the location ot disposal sites and methods ot
treatment; implementation schedule; areas aviilable tor dispos sl
of wastes, design of tactlities; covy .risons between on-and GFf -
site disposal; and maintenance praogyr .5« The plan will also
contain evidunce ot agency concurrence.
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It. Licensee may not commence activities attected hy the plan
wntil after 60 days following the tiling date, unless the Dircctor,

Ottice ot Hydropower Licensing i1nstructs otherwise.

Article 108. Within 1 year following the date of 1ssuance ot
this license and at least 6U days before starting any activities
ot a land-disturbing nature, the Licensec shall filcv u plan tor
o1l uand hazardous substances storage and spill prevention and
clcanup approved Ly the Forest Service with the Dircctor, Otfice

ot Hydropower Licensing.

Ihe plan shall reguire, at a minimum, the Licensee to malntaln
In the project area a cache of spill cleanup equipment suitable
to contain any spill trom the project; periodically intorm the
Forest Scervice of the location ot the tpill cleanup equipment on
Naticnal Forest System lands and of the lccation, type and quantity
ot 11 and hazatdous substances stored 1n the project area; and
to i1nturm the Forest Service immediately of the natute, time,
date, lucatiou, and action taken for any spill.

The Licensce may not commence activities aftected by the plan
until after 60 days following the filing date, unless the Director,
Ottice of Hydropower Licensing instructs otherwise.

Article 109. Within 1 vear followlng thg date or 1ssuance of
this license and before starting any activities ot a land-disturbing
nature, the Licensee shall file with the Director, Office of
Hydropawer Licensing a plan approved by the Forest Service for

the storage and/or disposal of excess construction/tunnel spoils

and slide material. At a minimum, the plan shall address contouring
of any storage piles to conform to adjacent land torms and slopes;
stabilization and rehabilitation ot all spoi1l sites and borrow

pits., and also prevention of water contamination by leachate and
runott. The plan also shall include an iaplementation schedule

and malntenance program.

lhe Licensee may not commence activities attected by the plan
unti1l atter 60 days tollowing the tiling date, unless the Dircctor,
Ottice ot Hydropower Licensing instructs otherwlse.

Artaicle 110. It any previously unrecorded archeological or
Fistorlical sites are discovered during the course of construction
or development ot the project, the Licensee shall stop construction

activity and consult the Forest Service and a gualified archeologist.

Priur tu starting to excavate or remove any archeologlcal
rusource lucated on National Forest System lands, the Licensee
shall secure a purmit from the Forest Service authorizing such
excavation or temoval.

é?!l&lﬁ 111. wWithin 1 year tollowing the date of 1ssuance ot
this liconse and before starting any activities of a land-disturbing
natore . :'ative to the construction of the proposed project

feature. ur facilities, the Licensec shall file with the Dircctor,
Offi1ce o- Hydropower Licensing a plan approved by the Forest

Service tor the design and constiuction of the project facilities

in ordel to preserve or enhance its visual character. The plan
shall consider tacility confiqurations and alignments, building
materials, color, conservation of wvegetaticn, landscaping, and
screening. Project facilities include, among other things, the
diversion structure, penstock, powerhouse, transmission lines and
corridor, and all access roads.

The Licensee may not commence activities attected by the plan
unt1]l atter 60 days toullowing the tiling date, unless the Director,
Ottice of Hydrupower Licensing lnstructs otherwise.

Article 112. The Licensee shall not use pesticides or
herbicides on National Forest System (NFS) lands for any purposec
without the prior written approval ot the Forest Service. Each
year on or about the anpiversary date of the license, the Licensee
shall file a pesticide and herbicide use plan approved by the
Forest Service with the Director, Office of Hydropower Licensing.
Exceptions to this schedule may be allowed only when unexpected
outbreaks of pests require control measures that were not
anticipated at the time the annual report was submitted. At that
time the Forest Service may grant an emergency approval. The
Licensee shall, within 1 month, file a copy of this approval with
the Director, Office of Hydropower Licensing. Only those materials
registered by the U.S5. Environmental Frotection Agency for the
specific purpose planned will be considered for use on National
Forest System lands. Label instructions will be strictly followed
in the preparation and application of pesticides and disposal of
excess materials and containers.

Article 113. Within 2 months tollowing written notice by the
Forest Service, the Licensec shall at the Licensee's expense,
remove the aerial transmission lines to allow timber harvesting by
cable logging methods. The transmission lines may be reinstalled
atter notice by the Forest Service that the logging hus been
completed.

Article 114. The Licensee shall bury the distribution line
along Forest Service Road No. 404 from the powurhouse to Silver
Fir Campground. The location and depth of burial of the line

will be acceptable to the Forest Service.
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Articde 115, The licensee shall constroact road crossing aver
ipeline penstock at locations designated by the borest

ce.  Such crossings will be designated to meet standarda, Lo
ing 4 loaded logqging truck.

Articie 116, Prior 1o starting consttatton ar the removal
y timber 1n the project area, the [icensce shall develop an
ment with the existing Andersaker Timber 5ale rurchaser of

ale has nt heen closed.  The agreenent hall staipulate thee

wethod of disposal for timber within the project b undary and
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the ealsting sale contract. The agreement mast be acceptable

Ioapy tove ! by the borest Service tetore tigler temoval may

(r) i Fict oo 1a Lubipert to the aeticles ot torth an
-2, (Uct ber 1970), entitled "icerms aond Coniitions ot

s¢ tor Unconstructed Major Pruject Atfecting lands of the
d states.” The licenze 15 also subject to the tollouwing
1nal articles:

v 20l. Ine licensce shall pay the Unitod Ltates the

g annual charge, effective the first day ot the month in
this license 1s 1ssued:

w

4.  tar the purpose of roambursing the WUnited btates tor the

cost of administration of Part 1 ot the Act, a rcasonable

amount s determined in accordunce with the provisions
of the Ccrmission's requlations i1n ettect from time to
time. 1he authorized installed capacity tor that
purpouse 1s 3730 horsepower.

the  For the purpose ot recompensing the United States tor
the use, occupancy, and enjoyment of 13.3 acres ot 1its
lands other than for transmission line right-of-way, a
reasonable amount as determined 1n accordance with the
provisions ot the Commission's teqgulations 1n eftect
trom time to time.

L. tor the purpose ot recompensing the United States tor
the use, occupancy, and enjoyment ot 11.7 ucres of 1ts
landgs tour transmission line right-of-way, a reasonable
smount as determined 1n accordance with the provisions
of the Commission's reqgulations in ettect from time to
L3 BTN

Trtac e 202, Put suant (0 Scction 10(d) b the Act, atter the
«U years ot operation of the project under license, a
111 reasonable rate ot return upon the net 1nvestment in

B

the project shall be uscd tor determining surplus carnd

ot the project for the establishment and maintenance of amortiza
any,

tion rescerves. One halt ot the project surplus earnings, 1f
accumulated after the first 20 years of operation under the
license, 1n excess of the specitied rate of teturn per annum

the net 1nvestment, shall be sct aside in 1 project amortization

tescrve account at the end ot each tiscal yoar. To the exte

that there 1s a deticilency ot project earnings below the specitica

N

L

nt

rate of returu per annum for any fiscal year aitter the first 20

years ot operation under the license, the amount of that deficiency

shall be deducted trom the amount of any surplus earnings
subseqguently accunulated, until absorbed. One-half of the

remaining surplus earnings, 1t any, cumulaltively computed, shall
be set aside 1n the project amortization reserve account. T
amounts established in the project amortization reserved accouat

shall be maintained until turther order ot the (ommission.

The annual specifled reasonable rate of roturn thall be
sum of the annual welighted costs of long-term debt, preferre
stock, and common equity, as defined below.

he

Lhe

d

based on an average of 13 monthly balances ot amcunts properly

includable 1n the licensec's long-term debt and proprietary

capital accounts as listed in the Commission's Uniform System ..
The cost rates tor long-term debt and preferred stock

Accounts.

shall be their respective weilghted average costs for the year,

and the cost ot common equity shall be the 1ntervst rate on

year government bonds (reported as the Treisury Lepartnent's Jju

year constant maturity series) computed on the monthly avera

10-

e

Ihe annual weaghted
cost for each component of the rate of return shall be calculated

for the year 1n question plus four percentage poirnts (400 basy .

points).

Article 301. The licensee shall commence construction
project works within two years trom the issuance date ot the
license and shall complete construction ot the project withi
four vears trom the issuance date of the licen.e.

Article 30¢. The licensece shall at least 60 days prioe

start of construction, submit one copy tou the Commission's Regional
Director and two copies Lo the Director, vision of Inspection,

ol

i

t

of the final contract drawings and specitications for pertinent

teatur:s of the project, such us water retention structures,
powerhcuse, and water counveyance structures. The Dirvctor,
D vision ot lnspections may require changes an the plans art
specifioations Lo assure a sate and adequate projedct.
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“1ti1cle 303. The licensee shall review and approve the design

ol « ntractor-designed cofferdams and deep eacavatlons pricr to

th. start of construction and shall ensure that construction of
cotterdars, and Jdeep excavations is consistent with the approved
design. At least 30 Jdays prior to start of construction of the
cotferdam, the licensee shall submit to the Commission's Reqgional
Director and Director, Division of Inspections, one copy each of
the approved cnfferdam construction drawings and specitloations

and the lett.r(s) of approval.

Article 304. The licensce shall within 90 duys ot completion
o! construction tile with the Commission tor approval ruvised
Exnibits A, F, and G to describe and show the project as buirlt.

Article 401. The licenscee shall include an automwatic shut-
01t teature on the proposed intuke structure and, within 6 months
trom the date of 1ssuance ot this license, file with the Commission
tor approval, tunctional design drawings ot the structure tor the
intake ot the proposed Ruth Creck Hydroelectric Project. The
licensee shall tile as-built drawings with the Commission within
3 months after cumpletion of constructicn.

Article 4U2. 1he licensee shall operate the Ruth Creek Project
in an 1nstantanecus run-of-river mode for the protection ot tish
and wildlife resources in Ruth Creek. The licensee, in operating
the project i1n an instantaneous run-of-river mode, shall at

all times act to minimize the fluctuation of the rescrvolr surface
elevation, i.e., maintain discharge from the project so that flow
in Ruth Creek, as measured immediately downstream frcm the project
tallrace, approximates the instantaneous sum of inflow to the
project reservoir. Instantaneous run-of -river operation may be
temporatily modified 1f required by operating emergencles beyond
the control of the l:icensee, and for short periods upon mutual
agreement between the licensce and the Washington Department ot

Game .

Article 403. The licenscve shall maintain a continuous minimum
tlow of 15 cubi¢ feet per second, or inftlow to the project, whichever
18 less, as measured immediately downstream from the Ruth Creek
Project diversion for the protection of fish and wildlife resources
in Ruth Creek. This flow may be temporarily modified if required
by operating emergencies beyond the control of the licensee, and
for short periods upon mutual agreement between the licensee and
the Washington Department of Game.

Article 404. The licensee, after consultation with the

Washington Dupartment of Game and the U.S. Fish and Wildlite
Service, shall propose limits on the maximum rate of change 1in

river flow (ramping rate)
the protection of fish and wildlife resources.
the date ot issuance

-10-

in the bypasscd reach ot Ruth Crevk tot
Within | year trom

ot this license the licens.e shall tile tor
The tiling

Commission upproval recommendations tor ramping rutes.
shall include the comments trom the consulted agencies on the

ramping rate.

Article 405.

1ssuance of this license,

1

hie lircensce, within & months trom th

e d

and after consultation with the

ate ot

Washington Department of Game and the U.S. Fish and Wildlife
Service, shall file with the Commission for approval functional
design drawings of the tish screening structure for the 1intake
as-built
drawings with the Commission within 3 months after «ompletion

of the Ruth Creck Project.

of construction.

Article 406.

T

he licensee, after counsultation

The licensee shall tile

with

th

Washington Department of Game, the U.S. Fish and Wiidlife 8
and the Fornst Service, shall develop a mitigative plan that

provides for mcasures to minimize the etfect that the penstock
may have on black-tailed deer movements.

for Commission approval within 1 year from the date of
Agency comments on the plan shall hbe

of this license.
in the filing.

Article 407.

The licensee, after consultation

o

ervice,

The plan shall be filed

Service, Mt. Baker-Snoqualmie National Forest (FS),
revised nlan f-r project recreational development for Commission
approval w~1tiin 1 year from the date of issuance of this license.
The plan shall include, but not be limite

of the faci1':tres to be provided;
operation,

far cons ruiztion,

with
shal

th
It

issuance
included

¢ FPorest
1le a

d to: (a) a description

(b) an indication ot
and maintenance of the tacilities;

responsibility

and (c) est.'-tes for the construction and continued operation
costs to be tL-ne by the licensee. The comments ot the S
revised plan shall be 1ncluded 1n the filing.

Article 408.

Preservation Offi

T

cer

on the

he licensce, prior to any tuture construction
at the project, shall consult with the Washington State Historic

(SHPO) and the Fores

Snoqualmie National torest (FS) about the

survey and salvage work.

t Service,
need tor

Mt.

Bak

er-

cultural resource

Documentation ot the nature and e

atent

of consultation, including a cultural resources management plan
and a schedule to conduct any necessary investigyation prio:
such construction, and copies of letters from the SHPU and FS

shall be tiled with the Commission within o

accepting th - plan,

months of any construction activity in the location of such

investigations.

The

licensee shall make

available

tunds

in

to

o
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ivasonable amount tor any such work as required. It any previously
unrecorded archienlogical or historical sites are dis overed on
National Forest System lands during the course ot comnstruction

or development of any project works or other tucilities at the
project, the licensee shall stop construction activity 1n the
vicinity of such archcological or historical sites and consult

with the t5, the SHPO, and a qualitied archeologist to determine
the significance of the sites, and the licensee shall consult

with the SHPO and the FS to develop a mitigative plun tor the
protection ot sigaiticant archeological or historic rosources.
Frior to starting to excavate Or remove any archeologlcal

resource lucated un National Forest System lands, the licensce
shall sevcure a permit from the FS authorizing such excavation

or removal. It the licensce, the SHPO, and the FS cannot agree

on the amcunt ot money to be expended on arvheological or historival
woitk related to the project, the Commission reserves the 1aght

to require the licensee to cenduct, at 1ts uwn expenue, any such
work tound necessary.

Article 409. (a) In accorddnce with the provislons of this
article, the Iicensee shall have the authority to grant permission
tor certain types of use and occupancy of projuct lands and waters
ani to convuy certain interests in project lands and waters for
cortaln other types of use and occupancy, without prior Commission
approval. Th. licensec may exercise the authority only 1f the
proposed use and occupancy 1S consistent with the purpotes of
protecting and enhancing the scenic, reciteational, and other envi-
rnmental valuzs of the projvct. For those purposcs, the licensce
shall also have contilnuing responsibility to supervisce and control
the uses and accupancies tor which it qrants permission, and to
monitor the use ot, and «nsure compliance with the covenants ot the
instrument of conveyance tor, any lntervsts that it has conveyed,
undet this article. 1t o permitted use and cccupancy violates any
condition of this article or any other condition imposed by the
licensee tor protection and cvnhancement ot the project's scenic,
recreational, or other waviionmental values, or 1f a covenant of

4 cunveyance made under the authoraity of this article 1s violated,
the licensee shall take any lawful action necessary Lo correct the
viviaticn. tor a permitted use Or occupancy, that action includes,
1t necessary, cancelling the permission to usc¢ and occupy the
froject lands and waters and requiring the removal of any non-com-
tlying structures and tactlities.

{5H)Y Lhe Lyjes ol use and occupancy ot project lanas and
Wwoatl-1r, tc: which the licensee may grant permlssion without prior
Jommission appreval are: (1) landscape plantings; (2) non-
commereial prers, landings, boat docks, or similar structures

-12-

and facilities that can accommodate no moure than L0 water cratt

at a time and where saird facility 1s 1ntended to setve single-
family typ. dwellings; and (3) embankments, bulkheads, retaining
walls, or similar structures for erosion control to protect the
existing shoreline. To the uxtent feasible and desirable to pro-
tect and enhance the project’'s scenic, recreational, and other
environmental valuces, the licensee shall require multipl. ase and
occupancy of tacilities for access to project lands or waters. The
licensee shall also ensure, to the satistaction uf the Commission's
authori1zed representative, that the uses and occupancics for which
1t grants permission are maintained 1n good repalr and comply with
applicable state and local health and satety reguliements. Betore
granting permission tor construction ot bulkheads or retaining
walls, the licensec shall: (1) inspect the site ot the proposcd
construction, (2} consider whether the planting of vegetation or
the use of riprap would be adeguate to control c¢rosion at the sitc,
and (3) determine that the proposed construction 1s necded and
would not change the basic contour of the reservoir shoreline. 1o
implement this paragraph (L), the license< may, among other things,
establish a program for 1ssuing permits for the specified types of
use and occupancy of project lands and waters, which may hbe subject
to the payment of a reasonable tee to cover the licensee's costs ot
administering the permit program. The Commission reserves the
right to require the licensee to tile a4 descriptiun of 1ts staondards,
quidelines, and procedures fou tmplementing this paragraph (1) and
to require moditication of thawe standards, quidelines, or procedar:

()  The licensee may convey eascments ot rights=ot -way
across, or leases of, project lands for: (1) replacement, expan-
sion, realignment, or maintenance of bridges and roads for which
all necessary state and federal approvals have bcen obtained; (2)
storm drains and water mains; (3) sewers that Jdo not discharge 1ato
project waters; (4) minor access roads; (5) telephone, gas, and
electric utility distribution lines; (6) non-project overhead
electric transmission lines that do not reguire crection of support
structurcs within the project boundary; (7) subnarine, overhead, ot
underground major telephone distribution cables or major electris
distribution line., (69-kV ot less); and (8) water intake or pumpliyg
facilities that do not extract more than one million gallons per
day from a project rescrvoir. No later than January 31 of cach
year, the licensee shall tile thrue copiles ot a rteport bricfly
describing for ecach counveyance made under this patagraph (c) dur -
1ng the prior calindar year, the type of i1nturest conveyed, the
location of the lands subject to the counveyance, ind the nature ot
the use tor which the 1nterest was conveyed.
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(1) Ihe llcensve may canvey ftee title to, casements or
(1 Lts-91-way across, or leases ot project lands for: (1) con-
stiu.tion of new bridqges or roads for which all necessary state and
f« dvral approvals have been obtained; (2) scwer or eftluent lines

that d1:chatge into project waters, for which all necessary federal
and state water guality certiticates or permits have been obtatned;
{3) other pipelines that cross project lands ur waters but do not
discharge into project waters; (4) non-project cverhead electric
transmission lines that require erection of support structures
within the project boundary, tor which all necessary federal and
state approvals have been obtained; (5) private or public marinas
that can accomm.date no more than 10 watercraft at a time and are
lucated at least one-halt mile from any other private or public
marina; (&) recreational development consistent with an upproved
txhibit R ot apptoved report on recreational resources of an Exhibat
L; and (7) other uses, if: (1) the amount of land conveyed tor a
particular use is tive acres or less; (i1) all ot the land conveyed
is lucated at least 75 feet, measured horizontally, from the edge
of the project rescrvolr at normal maximum surface elevation; and
(i11) no more than 50 total acres of project lands for each project
develupment ate conveyed under this clause (J4)(7) in any calendar
year. At l.ast 45 days hefore conveying any interest in pro ject
lands under this paragraph (d), the licensee must submit a letter
to the Dire.tor, Office of Hydropower Licensing, stating its intent
tu convey the interest and brietly describing the type or 1nterest
an1 location of the lands to be conveyed (a marked Exhibit G or K
map may to¢ used), the nature of the proposed use, the identity of
any federal or state agency official consulted, and any federal

or state approvals required for the proposed use’. Unless the
Ditector, within 45 days from the filing date, requires the
licensee to tile an application for prior approval, the licensece
miy convey the intended interest at the end of that period.

{¢) The tollowing additional conditions apply to any
intended conveyance under paragraphs (c) or (d) of this
article:

(1) Before conveying the interest, the licensee shall
consult with tederal and state fish and wildlife or recreation
agencies, as appropriate, and the State Historic Preservation
Ofticer.

(2) Before conveying the 1nterest, the licensee shall
determine that the proposed use of the lands to be conveyed 1is
not 1nconsistent with any approved Exhibit R or approved
repurt on recreational resources of an Exhibit bE; or, if the
project does not have an approved Exhibit R or approved report
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on recreational resources, that the lands to be conveyed do
not have rccreational value.

(3) The instrument ot conveyance must include covenants
running with the land adedguate to ensure that: (1)} the use ot
the lands conveyed shall not endanger health, create a nuisance,
or otherwise be 1ncompatible with overall project recrcational
use; and (i1) the grantee shull take all reasonable precautions
to vnsure that the construction, operation, and maintenance ot
structures or facilities on the conveyed lands will occur in a
manner that will protect the scenic, recreational, and environ-
mental values of the project.

(4) The Commission reserves the right Lo require the
licensee to tuhe reasonable remedial action to correct any
violation ot the terms and conditions of this article, for the
protection and enhancement of the project's scenic, recreational,
and other environmental values.

(£) The conveyance of an interest 1n project lands under this
article does not in itself change the project boundaries. The
project boundaries may be changed to exclude land conveyed undur
this article only upon approval ot revised Exhibit G or K drawings
(project boundary maps) reflecting exclusion of that land. Lands
conveyed under this article will be excluded from the project only
upon a determination that the lands are not necessary for project
purposes, such as operation and maintenance, flowage, recreation,
public access, protection of environmental resources, and shoreline
control, including shoreline aesthetic values. Absent extraordinary
circumstances, proposals to exclude lands conveyed under this
article from the project shall be consolidated for consideration
when revised Exhibit G or K drawings would be filed for approval
for other purposes.

(g) The authority granted to the licensee under this article
shall not apply to any part of the public lands and reservations of
the United States included within the project bouundary.

(F) ‘Ihis order is issued under authority delegated to the
Director and is final unless appealed under Rule 1902 to the
Commission by any party within 30 days from the 1ssuance date of
this order. Filing an appeal does not stay the effective date of
this order or any dute specified in this order. 1The licensee's
failure to appeal this order shall constitute acceptance of the

license.
Lol T it

Richard T. Hunt
Director, Uffice of
Hydropower Licensing



