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UETTED STATES OF AMERICA
LULPAL EBERGY REGULATORY COMMISSION

Cacnie M, faeter s ) Project No. 7577-000

‘,\-‘ﬂ GFDIR GRANTING EXEMPTION FROM LICENSING OF A SMALL
HYDROELECTRIC PBOJECT OF 5 MW OR LESS

{ lssued September 25, 1985 )
The Applicant 1/ filed an application for exemption from all
or part ot part I of the Federal Power Act (Act) pursuant to
18 C.F.R, Part 4 Subpart K (1980) implementing in part Section
408 of the Energy Security Act (ESA) of 1980 for a project as
described in the attached public notice.2/

Notice of the application was published in accordance with
Section 408 ot the ESA and the Commission's regulations and
comments were reguested from interested Federal and State agencies
including the U.S. Fish and wildlife Service and the State Fish
and Wildlife Agency. All comments, protests and petitions to
intervene that were filed have been considered. No agency has
any objection relevant to issuance of this exemption.

Standard Article 2, included in this exemption, requires
compliance with any terms and conditions that Federal or State
fish and wildlife agencies have determined appropriate to prevent
loss of, or damage to, fish and wildlife resources. The terms
and conditions referred to in Article 2 are contained in any
letters of comment by these agencies which have been.forwarded ..
to the Applicant in conjunction with this exemption. o

This order is consistent with the Commission's decision in
Olympus Energy Corporation, Project No. 6617-000, 26 FERC %¥61,407
(March 29, 1984), where the Commission indicated that the statutory
scheme for exemptions allocates the exclusive responsibility for
protecting, as well as analyzing any! advorse impacts on, tish
and wildlife resources to the fish and wildlite agencies empowered
to impose mandatory terms and conditions on exemptions. Thus,
the decision on whether to perform an assessment of cumulative
environmental impacts on fish and wildlife resources rests with
the fish and wildlife agencies. 1Issuance of an exemption does
not interfere with their decision in any case where such agencies
have not raised cumulative impacts concerns, or where they, or

1/ Gene M. peters, Project No. 7577-000, filed on September 2,
1983.
2/ Pub. Law 96-294, 94 Stat. 6l1. Section 408 of the ESA amends

inter alia, Sections 405 and 408 of the Public Utility
Regulatory Policies Act of 1978 (16 U.S.C. §§2705 and 2708).
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the Commission or its delegate, have included in the exemption
an open-ended condition allowing these agencies to add or modity
whatever terms they may subsequently determine are necessary and

" appropriate to mitigate any project impacts, including cumulative,

on fish and wildlite. Consequently, it is appropriate to grant

" the exemption application in this case.

Should the Applicant contest any terms or conditions that were
proposed by Federal or State agencies in their letters of comment
as being outside the scope ot Article 2, the Commission shall
determine whether the disputed terms or conditions are outside
the scope of Article 2.3/

Based on the terms and conditions required by Federal and
State fish and wildlife agencies, the environmental information
in the application for exemption, other public comments, and
staff's independent analysis, issuance of this order is not a
major Federal action significantly affecting the quality of the

human environment.4/
- ’

Pursuant to 18 C.F.R. §375.314, the Director of the Office of
Hydropower Licensing or Director's designee Orgers:

(A) Burton Creek Project No. 7577 as described and designated
in Gene M. Peters' application filed on September 2, 1983, is
exempted from all of the requirements of Part 1 of the Federal
Power Act, including licensing, subject to the standard articles in
§4:106 of the Commission's regulations attached hereto as Form E-2,

{‘IB‘C.P.R. 54.{06, 45 Fed. Reg. 11658 (March 25, 1985).

(B) This order is final unless appealed to the Commission
by any party within 30 days from the issuance date of this order

'
[N

. under 18 C.F.R. ./385.1902 (1985).

/———M'/’—-‘—‘:.

Kenneth M. Pusateri
Acting Director, Office of
Hydropower Licensing

i/ An exemption from licensing granted by this Commission does
not serve as any basis for restricting hunting and fishing
access to the waterway involved except to the extent required

for public safety purposes.

4/. Environmental Assessment, Burton Creek Hydroelectric, FERC
~ ' Project No. 7577 - Washington, Division of Environmental
- Analysis, Office of Hydropower Licensing, Federal Energy
Regulatory Commission, March 11, 1985. This document is

available in the Division of Public Information and in the
Commission's public file associated with the proceeding.
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UNITED STATES OF AMERICA
FEDERAL ENZRCY REGULATORY COMMISSIOR

notice of Avpl}eulau P1led vith the Commission
{March 15, 1984)

Take notice that the following hydroelectric application

has been filed with the Pedersl Energy Regulatory Commission
and is availadle for pudlic inspections

DC+A=23

Exemption for Small Rydroelectric Powsr Projec

SHw Capacity -~ Any qualified lice or ca?\du:t'md.t
exemption spplicant desiring to file a conmpeting appli-
cation must submit to the Commission, on or befors the
specified comment date for the particular appliecation,
either a competing license or conduit exempeion appli-
cation that proposes to develop at least 7.3 megavatts

in that project, or a notice of intent to f1le wsuch an
spplication. Any qualified small hydroelactric exemption
applicant desiring to file a competing application must
subsit to the Commission, on or before the specified
comment date for the particulatr application, sither a
competing small hydroelectric exemption application or a
notice of intent to file such an application. Submission
of a timely notice of intent allows an interested person
to file the competing license, conduit exenption, or amall
hydroelectric exemption application no later than 120 days
after the specified comment date for the particular appli-
catlion. Applications for preliminary permit will not be
accepted in response to this notice.

Notice of intent == A notice of intent must specify the
exact name, business address, and telephone number Of
the prospective applicant, include en unequivocal
statement of intent to sudait, if such an application
may be filed, either (1} a preliminary permit appli~
cation or (1) a license, all hydroelectric exemption,
or conduit exemption application, and be served on the
applicant{e) named {n this public notice.

2. Type of Application: Exemption {3 MW or Less)
b. Project No: 7577-000

¢. Date Tiled: September 2, 1933

d. Applicant: Gene M. Peters

@. Name of Project: Burton Creek

f. location: On Burton Creek, neat Packwood, in Levis
County, Washington

g. Piled Pursuant to: Section 408 of the Energy Security Act
of 1980 (16 U.S.C. $§2705 and 2708 as
amended)

h. Contact Person: ™r. Calvin Patterson
Consulting Engineer
2610 Evergreen Pt. Rd.
Aellevue, Washington 38004

i. Comment Date:

j. Description of Project: APR 3 0 W84

The proposed project would consist of: (1) a wood and
concrete intake at slevation 1,640 Ceet; (2) an 1,830~
toot=long, lé-inch-diameter penstnck; (3) a powerhouse
containing a single generator with 2 rated capacity ot

800 kW and an annual energy production of 3.5 GWwh at
elevation 1,000 tewt: (4) a 530-foot-long, 30-inch-diameter
corrugated metal tallrace; and (5) a 620-foot-long, 13.8-kV
transmission line to an existing P.U.D. transmission lina.

Purpose of Exemption - An exemption, i€ issued, gives an
Txemptee priority of control, development, and operation
ot the project under the taurms of the axemption from
licensing, and protects the Exemptes from permit ar license
applicants that would senak to take or develop the project.

k. This notice also consists nf the following standard
parageaphs: Al, A9, B, C, DIA

Comments, Protests, or Motions to Intarvene - Anyons may

Submit comments,.s protest, of a4 mOCion to intervene in
,aecordance with the resquirements of the Rules of Practice

and Procedure, 18 C.P.R. $5383,210, .211, .214. In detemining
the appropriste action to take, the Comsissioa will considex all
] 3 or other ts filed, but only hoss who file &
motion to intervene In accordance with the Comajssion’s Rules
may become a party to the proceeding. Any comments, protests,
or motions to intervens must be received on or before the
specified comment date for the particular application.

Tiling .q gervice of Pesponszive Documents - Any £ilings must
bear in all capital letters the title *COMMENTS®, "NOTICE OF
INTENT TO PILE CORPETING APPLICATION®, “COMPEIING APPLICATION®,
*PROTEST® or "MOTION TO INTERVENE®, an spplicadle, and the
Project Number of the particular application to vhich the fil-
ing is in response. Any of the above named documents must bde
£1led Dy providing the original and the number of coptes
required by the Comm ion's regulations tos Xenneth P, Plumd,
Secretary, Paderal € 9y Regulstory Comrission., 823 Norta
Capitol Stre N.B., Washington, D.C. 20426. An additional
copy must e sent to: Pred I. Springsr, Deputy Diractor,
Project Mansgement, Division of Rydropower Licensing, Tederal
tnergy Regulatory Commisaion, Room 205 RB at the above address.
A copy of any notice of iatent, compering application or motion
to {ntervene must also be served upon each representative of
the Applicant specified in the particulsr application.




Kiwywioes
qQuntd ‘4 widuuay

- *‘mssafivaveseades
#,3Ued 1144y eyl O3 JUSE #q Oslv 3Is s3uemmod & ,Aduebw
ue 3o Ad0d sup *EIUSMEO> OU SAWY O3 pewnsexd eq I11A 33
+80130U FIYI JO eSUENEE] JO 03P sYI wo1) wéEp 09 UIYITA
sauswmod 9717 30U secp Adusdw uw 31 ‘uojaiduexe ue 3O
Dujauead eyl O3 JUTASTSI BENTE] SAJIUEICQNE O) PIUIJULD
#Q PINOYS BuswwO) “eprTE oQ [TJA BIUSWNOD 3 s3send
-2 [W¥EI03 asyl0o ON °*SOIITTIqISUCASea Duv mejir, Iy}
Yija #5uepi0ddw uy eawy Aem Aeyld sausemod Aue epjacad o3
peasenbaz eiw sejdusde [WOOT DUR ‘8IRIg ‘TVINpe] ASYID
*suOU sAFY O3 pewnseid eq TYIA Aousbe eyl ‘pojasd ww}y
STY3 UTHITA NUOTITHUOD DUF BWIe) #TTJ 30U Beop Aduebe

ur 31 cae3dey Asusde syl uy pejjravep] L1awerd eg imne
uotIdeexs JO UOEITPUCD ¥ S¥ DEPNTIU] 6Q O FUCTIAIPUCD
pus swmie3 5331deds ‘leasncy Ipeissndex eav ssdinosex 83y
pue 336(0ad syl BUTUISIUDD SILUSWNOD TTIGUSH 'IDV UOTINU
13003 #3JTPTIM PU®P USTZ #Yd Jo suOtsja0ad sy Ino Aaled
SSJAISYIO O3 30 HEDIINOEEA SFTTPIIA puv usiz Aue 3de3
~038 03 SUOTIFPUOD pue smiel e3rjadoadde eaj30u FIYI 30
soue 1 30 #3wp oyl wox; «kwp 09 UIYITA OTfF O3 ‘0W6T
30 1oy Kajances ABasuz eyl JO B0y LOTIDSE U] YIIOF ISE
sssodand ey3 203 ‘peisenbex eaw (we7)idusbe ewen pus ysid
®ae3g ey puw
Y851A208 SITIPTIA PUY YSTZ °§°N OUL - FIUSEMO) ASUS!

‘veq






Lo FE

Attachment

CODED
0CT 011985
CENTRAL: FILES

Attachment
E~2 Form

-2 Torn | g@h— KT PROD

§ 4.106 Standard terms and conditions of exemption from licensing

Any exemption from licensing granted under this subpart for
a small hydroelectric power project is subject to the following

standard terms and conditions:

(a) Article 1. Thé Commission reserves the right to conduct
investigations under sections 4(g), 306, 307, and 311 of the Federal
Power Act with respect to any acts, complaints, facts, conditions,
practices, or other matters related to the construction, operation,
or maintenance Of the exempt project. If any term or condition of
the exemption is violated, the Commission may revoke the exemption,
issue a suitable order under section 4(g) of the Federal Power Act,
or take appropriate action for enforcement, forfeiture, or penalties
under Part III of the Federal Power Act.

(b) Article 2. The construction, operation, and maintenance
of the exempt project must comply with any terms and conditions
that the United States Fish and Wildlife Service any state fish
and wildlife agencies have determined are appropriate to prevent
loss of, or damage to, fish or wildlife resources or to otherwise
to carry out the purposes of the Fish and Wildlife Coordination
Act, as specified in Exhibit E of the application for exemption
from licensing or in the comments submitted in response to the
notice of the exemption application.

(c) Article 3. The Commission may revoke this exemption if
actual construction or any proposed generating facilities has not
begun within two years, or has not been completed within four
years from the date on which this exemption was granted. If an
exemption is revoked under this article, the Commission will not
accept from the prior exemption holder a subsequent application
for exemption from licensing or a notice of exemption from licen-
sing for the same project within two years of the revocation.

(d) Article 4. This exemption is subject to the navigation
servitude of the United States if the project is located on navig-
able waters of the United States.

(e) Article 5. This exemption does not confer any right
to use or occupy any Federal lands that may be necessary for the
development or operation of the project. Any right to use or
occupy any Federal lands for those purposes must be obtained from
the administering Federal land agencies. The Commission may accept
a license application by any gqualified license applicant and revoke
this exemption, if any necessary right to use or occupy Federal
lands for those purposes has not been obtained within one year
from the date on which this exemption was granted.

(£) Article 6. In order to best develop, conserve, and
utilize in the public interest the water resources of the reqion,
the Commission may require that the exempt facilities be modified
in structure or operation or may revoke this exemption.

(g) Article 7. The Commission may revoke this exemption
if, in the application process, material discrepancies, inaccuracies,
or falsehoods were made by or on behalf of the applicant.

(h) Article 8. Any exempted small hydroelectric power
project that utilizes a dam that is more than 33 feet in height
above streambed, as defined in 18 CFR 12.31(c) of this chapter,
impounds more than 2,000 acre-feet of water, or has a significant
or high hazard potential, as defined in 33 CFR Part 222, is
subject to the following provisions of 18 CFR Part 12, as it may

be amended:

(1) Section 12.4(b)(1)(i) and (ii), (b)(2)(i) and (iii),
(b)(iv), and (b)(v):

(2) Section 12.4(c):
(3) Section 12.5;
(4) Subpart C; and
(5) Subpart D.

For the purposes of applying these provisions of 18 CFR Part
12, the exempted project is deemed to be a licensed project
development and the owner of the exempted project is deemed to
be a licensee.

{i) Before transferring any property interests in the exempt
project, the exemption holder must inform the transferee of the
terms and conditions of the exemption. Within 30 days of transfer-
ring the property interests, the exemption holder must inform the
Commission of the identity and address of the transferee.
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