Chapter 220-150 WAC

BALLAST WATER MANAGEMENT

NEW SECTION

WAC 220-150-010 Purpose, stakeholder consultation, and

cooperative management. (1) Purpose.
(a) These rules apply to vessels as recognized under RCW
77.120.020. Owners or operators of vessels to which this chapter

does not apply are encouraged to voluntarily comply to the extent
possible.

(b) These rules are provided to fulfill the legislative
general directives under chapter 77.120 RCW and the specific
directives under RCW 77.120.030(3), "to ensure that the discharge
of ballast water poses minimal risk of introducing nonindigenous
species."

(c) As directed by statute and in response to scientific
evidence gathered since the state ballast water management program
was first established in 2000, the approach to meet this directive
is to encourage vessel owners or operators to reduce the volume of
ballast water discharged, phase-out the ballast water open sea
exchange requirement, and replace open sea exchange with an
effective ballast water discharge performance standard.

(d) The legislature, in recognizing the complexity, evolving
science, and technological challenges of ballast water management,
gave the department broad authority under RCW 77.120.030(3) and
77.120.040(5) to develop discharge standards that pose minimum risk
of introducing nonindigenous species. To assure the legislature
that this authority is applied in a transparent and accountable
manner, the department met the three key conditions required by
statute. First, the rules were developed in consultation with
advisors from the regulated industries and potentially affected
parties as required in RCW 77.120.040(5) and as identified in
subsection (2) of this section. Second, the rules were developed
in consideration of the extent to which the requirement for a
discharge performance standard is technologically and practically
feasible. Third, the rules were developed to complement, to the
extent practical and appropriate, current ballast water management
regulations of the United States Coast Guard (USCG), the
International Maritime Organization (IMO), and the state of Oregon.

(e) In the absence of a national discharge performance
standard, these rules were developed to complement, and promote
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consistency along the west coast in accordance with, the West Coast
Governor's Agreement on Ocean Health 2008 Action Plan, Action 2.3,
and the Puget Sound Partnership's 2008 Action Agenda, Priority
A.5.2, Near-term Actions 1 and 2. When a national discharge
standard is developed, the department will assess these rules for
consistency, as practical and appropriate.

(2) Ballast water work group consultation. The department
will establish the ballast water work group (BWWG) or a similar
forum to advise the department on developing, revising, and
implementing chapter 77.120 RCW and this chapter regarding ballast
water management. The department, at a minimum, will invite the
participation of shipping interests, ports, shellfish growers,
fisheries, environmental interests, citizens who have knowledge of
the issues, and appropriate governmental representatives, including
the USCG and the tribes per RCW 77.120.040(5).

To assist the department in making every reasonable effort to
protect state waters from introduction of nonindigenous species,
the BWWG may advise the department on:

(a) Issues to bring forward to the state invasive species
council;

(b) Developing and implementing the ballast water management
plan;

(c) Providing science-based recommendations and technical
information;

(d) Adjusting laws, rules, or policies if and when necessary
or advisable;

(e) Enhancing the predictability and stability of the process
so that stakeholders can anticipate and prepare for change; and

(f) Working with regional and national ballast water
regulators to strive for a coordinated and integrated program.
(3) Cooperative ballast water management. The department

communicates and cooperates with the USCG and other federal and
state agencies to standardize regulations to the extent practical
and appropriate, minimize duplication of efforts, and share
information. The goal is to provide transparency and
accountability in the regulatory process, protect state resources,
and facilitate collaboration among federal and state agencies. The
department also communicates and cooperates to the extent practical
and appropriate with international ballast water management
entities. Agencies that the department works with directly
include:

(a) The Washington department of ecology. Pursuant to RCW
77.120.030(3), the department of fish and wildlife will consult and
coordinate with the department of ecology on Clean Water Act issues
related to ballast water management.

(b) The Washington department of health. The department of
fish and wildlife will consult with the department of health on
public health issues related to ballast water management.

(c) The Puget Sound partnership. Pursuant to chapter 90.71
RCW, the department will consult and coordinate with the Puget
Sound partnership on biennial budget needs related to the ballast
water program, cross-border coordination, policy, and research and
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monitoring needs to protect and restore Puget Sound by 2020.

(d) Tribes. Pursuant to RCW 77.120.040(5), the department of
fish and wildlife will consult and coordinate with federally
recognized Indian tribes in the state of Washington on ballast
water management issues to assist in the protection of aquatic
resources. The department will inform tribes of any ballast water
management regulatory changes. The department also will notify
tribes of any ballast water technologies as accepted under WAC 220-
150-060 and supply the tribes with available supporting
documentation.

(e) State of Oregon. Pursuant to RCW 77.120.040(5), the
department will consult and coordinate with the state of Oregon on
ballast water management 1in the Columbia River system. The

department will strive to enter into cooperative management
agreements with the state of Oregon to implement provisions of
Washington, Oregon, and other appropriate federal ballast water

laws. The agreements may include, but are not limited to,
arrangements for cooperative enforcement, inspection, research, and
monitoring.

(f) United States Coast Guard (USCG). Pursuant to RCW

77.120.030(3) and 77.120.040 (5) (a), the department will strive to
enter 1into cooperative management agreements with the USCG to
implement ballast water management objectives. The agreements may
include, but are not limited to, arrangements for cooperative
enforcement, inspection, research, and monitoring.

(g) United States Environmental Protection Agency (EPA). The
department, as practical and appropriate, will consult and
coordinate with the EPA on Clean Water Act issues related to
ballast water management.

(h) Pacific Coast states. Pursuant to RCW 77.120.040 (5) (a),
the department will consult and coordinate with the Pacific Coast
states of Alaska, California, Hawaii, and Oregon on ballast water
issues. 1In general, this will be through the Pacific ballast water
group or a similar cooperative forum.

(i) Canada. As practical and appropriate, the department will
strive for consistency and cooperation with the Canadian government
through the province of British Columbia or other appropriate
venues to manage ballast water risks.

(j) International Maritime Organization (IMO). As practical
and appropriate, the department will strive for consistency and
cooperation with the IMO to manage ballast water risks.

(4) Other state and federal laws. Nothing in this chapter
shall supersede more stringent state or federal regulations,
including public health and Clean Water Act criteria. Nothing in
these regulations negates the need to comply with other state and
federal regulations regarding the management of ballast water or
any other vessel-related discharges.
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NEW SECTION

WAC 220-150-020 Definitions. (1) In general. The
definitions herein are provided solely for the purposes of ballast
water management unless otherwise noted. Nonindigenous species and
ballast water management definitions from RCW 77.08.010 and
77.120.010 are included as noted to provide a comprehensive listing
of terms used in this chapter.

(2) "Ballast tank" means any vessel tank or hold used for
carrying ballast water, whether or not the tank or hold was
designed for that purpose.

(3) "Ballast water" means any water and matter taken on board
a vessel to control or maintain trim, draft, stability, or stresses
of the vessel, without regard to the manner in which it is carried.
This includes matter suspended in such water per USCG regulations
under Title 33 CFR, Part 151.1504.

(4) "Ballast water capacity" means the total volumetric
capacity of any tanks, spaces, or compartments on a vessel used for
carrying, loading or discharging ballast water, including any
multiuse tank, space or compartment designed to allow carriage of
ballast water.

(5) "Ballast Water Reporting Form" or "reporting form" means
either a USCG or an IMO ballast water reporting form pursuant to
USCG regulations under Title 33 CFR, Part 151.2045.

(6) "Commission" means the state fish and wildlife commission.

(7) "Concurrent waters of the Columbia River" means those
waters of the Columbia River that coincide with the Washington-
Oregon state boundary.

(8) "Constructed" means a stage of vessel construction
wherein:

(a) The keel is laid;

(b) Construction identifiable with a specific vessel begins;

(c) Assembly of the vessel has commenced and comprises at
least fifty tons or one percent of the estimated mass of all
structural material, whichever is less; or

(d) The vessel undergoes a major conversion.

(9) "Department" means the Washington department of fish and
wildlife.

(10) "Detectable" means a scientifically credible measurement
as determined by the department, resulting in a mathematical count
of aquatic organisms greater than zero or an approved measurement
of a surrogate criterion, and assumes:

(a) Measurements reflect a specific point in time;

(b) Organisms may exist that are below detectable or
reasonably credible limits;

(c) The term is temporal and likely to require adjustment as
scientific methods improve in ability to measure the criteria;

(d) A reasonableness criteria also applies to the level of
effort to find and enumerate organisms in large volumes of ballast
water; and

(e) Measurements resulting in a mathematical count of zero are
considered to have no detectable organisms.
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(11) "Exchange" means to replace the water in a ballast tank
using either flow through exchange, empty/refill exchange, or other
exchange methodology recommended or required under USCG Title 33
CFR, Part 151.2035.

(12) "Gross tomns," "GT," or "GT ITC" means a vessel's gross
tonnage calculated 1in accordance with the tonnage measurement
regulations contained in Annex I to the International Convention on
Tonnage Measurement of Ships, 1969 or any successor convention, as
required under USCG Navigation and Vessel Circular No. 11-93, CH.
3, Section 2. GT is the metric used on the USCG ballast water
reporting form, used to qualify a "vessel" under this chapter, and
is generally calculated differently than other tonnage metrics such
as gross regulatory tons, gross registered tons (GRT), net tons,
displacement, or deadweight. It is the wvessel owner's or
operator's responsibility to determine his or her wvessel's
applicability to this chapter 1f using alternative tonnage
measurements, as there are no standard conversion metrics to GT.

(13) "International Maritime Organization" or "IMO" means a
specialized agency of the United Nations with one hundred sixty-
seven Member States and three Associate Members and based in the
United Kingdom. Reference to IMO herein applies to its
International Convention for the Control and Management of Ships'
Ballast Water and Sediments adopted in 2004.

(14) "Living organism" means a whole or minimally damaged
organism that exhibits signs of viability such as energy, activity,
reproductive ability, or function at the time of observation.

(15) "Major conversion" means a conversion of an existing
vessel that:

(a) Changes its ballast water carrying capacity by fifteen
percent or greater;

(b) Changes the vessel type;

(c) As determined by the department, is projected to prolong
its life by ten years or more; or

(d) Results in modifications to its ballast water system other
than component replacement-in-kind. Conversion of a vessel to meet
the provisions of this chapter will not be deemed to constitute a
major conversion.

(16) "Nonindigenous species" means any species or other viable
biological material that enters an ecosystem beyond its natural
range. This also includes the seeds, eggs, spores, and other
biological material capable of reproducing that species, or any
other viable biological material that enters an ecosystem beyond
its natural range.

(17) "Person" means an individual, firm, public or private
corporation, partnership, association, state, municipality,
commission, political subdivision of a state, or any interstate
body.

(18) "Port" means a terminal or group of terminals or any
place or facility that has been designated as a port by a USCG
captain of the port. For purposes of this chapter, port may also
mean a commonly associated anchorage or a common anchorage in the
Columbia river if the next destination port is not known to the
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vessel owner or operator.

(19) "Recognized marine trade association" means those trade
associations in Washington state that promote improved ballast
water management practices by educating their members on the
provisions of this chapter, participating in regional ballast water
coordination through the Pacific ballast water group, assisting the
department in the collection of ballast water exchange forms, and
the monitoring of ballast water. This includes members of the
Puget Sound marine committee for Puget Sound and the Columbia River
Steamship Operators Association for the Columbia River or other
marine trade association that meets the same criteria.

(20) "Sediments" means any matter settled out of ballast water
within a vessel.

(21) "Technical assistance" means information or training
provided by the department in a nonenforcement capacity on ballast
water laws, rules, and compliance methods and technologies.

(22) "Treatment" means the mechanical, physical, chemical, and
biological technology or processes used, either singularly or in
combination, to remove, render harmless, or avoid the discharge of
living organisms and pathogens within ballast water and sediment.

(23) "Untreated ballast water" means exchanged or unexchanged
ballast water that has not undergone treatment.

(24) "Vessel" means a ship, boat, barge, or other floating
craft of three hundred gross tons or more, United States and
foreign, carrying, or capable of carrying, ballast water into the
coastal waters of the state after operating outside of the coastal
waters of the state, except those wvessels described in RCW
77.120.020.

(25) "Vessel owner" or "operator" means the owner, operator,
master, or person-in-charge of a vessel.

(26) "Voyage" means any transit by a vessel destined for any
Washington port.

(27) "Waters of the state" means any surface waters, including
internal waters contiguous to state shorelines, within the
boundaries of the state.

NEW SECTION

WAC 220-150-030 Reporting forms, waivers, safety exemptions,
and recordkeeping. (1) Purpose. These rules apply to all vessels
subject to ballast water management provisions under chapter 77.120
RCW. The intent of the state's ballast water management program is
to minimize the risk of introducing nonindigenous species from
ballast water and ballast tank sediment into Washington state
waters. Reporting and recordkeeping are designed to assess a
vessel owner or operator's compliance with, and monitor the
effectiveness of, these regulations as defined in RCW 77.120.030,
77.120.040, 77.120.070, and 77.120.100. Nothing in this section
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negates the need to comply with any other state or federal
regulations.

(2) Ballast water reporting form requirements.

(a) In general. Vessel owners or operators shall file ballast
water management information using a Ballast Water Reporting Form
(reporting form) that is acceptable to the USCG and prior to
entering waters of the state whether or not they intend to
discharge ballast water. Refer to WAC 220-150-040 for interim
exchange, WAC 220-150-043 for interim exchange alternative, and WAC
220-150-050 for discharge performance standard requirements. Once
within waters of the state, vessel owners or operators shall file
reporting forms for voyages between state ports. This is necessary
for timely enforcement of regulations and to allow risk analysis by
port. Vessel owners or operators who do not regularly discharge
ballast water may apply for a reporting form waiver as directed in
subsection (3) of this section.

Reporting forms will be used by the department to identify
both random and high risk vessels for inspection and to monitor
overall compliance, quantities, distribution, voyage patterns and
other information associated with ©potential vessel-related
introductions of nonindigenous species.

(b) Prior to entering waters of the state. At least twenty-
four hours prior to entering waters of the state, vessel owners or
operators must file a reporting form with the department. If
filing twenty-four hours prior is not possible due to voyage
distance or change in destination, vessel owners or operators must
file at the time of first known or predictable Washington port
visit. A vessel owner or operator filing a reporting form for a
Columbia River wvisit and stating its destination as a state of
Oregon port must file a new reporting form if its itinerary changes
to a Washington port or for a subsequent voyage from an Oregon port
to a Washington port. The reporting form should be completed
according to the following instructions:

(1) The reporting form should only have information related to
discharges expected into Washington state waters.

(1i) If submitting a USCG reporting form, it must be completed
per USCG regulation under Title 33 CFR, Part 151.2041, for each
port wvisit.

(iii) If submitting an IMO reporting form, 1t must be
completed per USCG regulation under Title 33 CFR, Part
151.2045(11), and additional information must be included, showing
the total number of tanks being discharged.

(c) Within waters of the state. After meeting the
requirements of (b) of this subsection, a new reporting form must
be filed by the vessel owner or operator for each subsequent port,
if any, in waters of the state. Vessel owners or operators must
file a new reporting form at least twenty-four hours prior to
arrival at the next Washington port or at the time of first known
or predictable port visit if filing twenty-four hours prior is not
possible due to voyage distance or change in destination. A new
reporting form does not need to be filed where:

(1) A vessel moves multiple times between an anchorage and the
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same port for which the discharge is accurately attributed on the
reporting form; or

(ii) The ballast water or sediment to be discharged was taken
up at the same port from where it originated within a single port
visit and did not mix with ballast water or sediment from areas
other than open sea waters.

(d) Amended reporting forms. Vessel owners or operators shall
file an amended reporting form where there are information errors
or where the results of actual operations are different from the
information contained in their last filed reporting form under (b)
or (c) of this subsection. An amended reporting form shall be
filed at the time of first known or predictable change of
destination, and immediately upon the completion of discharge
operations resulting in changes to actual volume of ballast water
discharged.

(e) Submission. Reporting forms must be submitted in a
standard electronic format to the department by e-mail at
ballastwater@dfw.wa.gov or, if e-mail is not possible, by fax to
360-902-2845. Reporting forms that cannot be opened electronically
or are 1illegible may not be considered as received 1in a timely
manner and requires filing a new reporting form. Vessel owners or
operators who rely on a third party to collect and forward ballast
water reporting forms are responsible for ensuring that the
department receives the ballast water management information as
required in this subsection.

(3) Ballast Water Reporting Form waiver.

(a) In general. Vessel owners or operators who do not, under
normal operating conditions, discharge ballast water may request a
reporting form waiver from the department. A waiver request form
letter, as provided by the department, may be requested for
multiple vessels under the authority of a single vessel owner or
operator. The waiver request must be received by the department at
least thirty days prior to a vessel entering Washington waters and
does not release the vessel owners or operators from meeting other
federal or state ballast water reporting laws.

(b) Contents. The wailver becomes effective upon department
approval. The department will approve or deny approval of the
request within thirty days of receipt. The letter must include the
following information:

(1) Vessel name(s), identification number (s) (International
Maritime Organization, Lloyds of London, or USCG registry number),
owner, agent, and vessel type(s);

(ii) A statement that the vessel owner or operator will not
discharge ballast water into Washington state waters;

(iii) A statement that the vessel owner or operator will
comply with the requirements in subsection (2) of this section if
discharge becomes necessary;

(iv) A statement that the vessel owner or operator of the
vessel (s) will file for a new waiver if there are any changes in
the information required in this subsection; and

(v) The signature of the vessel owner or operator.

(c) Submission. Send the completed form to the department by
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e-mail to ballastwater@dfw.wa.gov or, if e-mail is not possible, by
fax to 360-902-2845, or by U.S. mail to: WDFW, AIS Unit, 600
Capitol Way N., Olympia, Washington 98501-1090, USA. Incomplete
forms will be returned and waiver approval denied until a completed
form has been received.

(d) Availability. Vessel owners or operators shall maintain
a copy of the waiver in the vessel's ballast water management plan.

(4) Vessels claiming safety exemptions.

(a) In general. Vessel owners or operators claiming a safety
exemption under RCW 77.120.030(4) must file a reporting form and
provide sufficient additional information for the department to
evaluate the claim, determine whether an alternative exchange or
emergency ballast water treatment strategy is warranted, and
determine whether a temporary compliance plan 1is necessary to
prevent or reduce the likelihood of future claims. The intent of
these rules is to prevent or minimize the discharge of unexchanged
or untreated ballast water.

(b) Reporting requirements. Vessel owners or operators
claiming a safety exemption must notify the department of their
intent to do so on the ballast water reporting form as required in
subsection (2) of this section. Notification requires writing the
words "SAFETY EXEMPTION" on the form where it asks "If no ballast

treatment conducted, state reason why not:" and stating the cause
as either "ADVERSE WEATHER, " "VESSEL DESIGN LIMITATION," "EQUIPMENT FAILURE, "
or "EXTRAORDINARY CONDITION." In addition:

(1) Vessel owners or operators are not required to request a
safety exemption if the wvessel does not intend to discharge
unexchanged or untreated ballast water and the vessel owner or
operator follows the reporting requirements under subsection (2) of
this section.

(ii) Vessel owners or operators may rescind a safety exemption
claim by filing an amended ballast water reporting form and
notifying the department as required in subsection (2) (d) of this
section.

(iii) Vessel owners or operators required to meet discharge
performance standards under WAC 220-150-050 and claiming a safety
exemption due to equipment failure must conduct an open sea
exchange or provide evidence to establish why that was not
possible.

(iv) The department will waive the twenty-four hour advance
notification as required in subsection (2) of this section for
circumstances where the vessel, crew or passengers are in imminent

danger. In these situations, the vessel owner or operator must
file the ballast water reporting form at the earliest opportunity.
(c) Department review. The department will review safety

exemption claims and determine whether a compliance plan and/or
alternative strategy per WAC 220-150-037 is required to minimize
potential discharge of future unexchanged ballast water until
compliance with this section can be met. Reviews will be completed
within sixty days of safety exemption notification on their ballast
water reporting form.

(d) Discharge authorization requirement. Except where
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discharging is necessary to prevent jeopardy to the vessel, crew or
passengers, the vessel owner or operator shall not discharge
unexchanged or untreated ballast water without department
authorization. The department will determine and require the
vessel owner or operator to conduct one or more of the following
actions:

(1) Hold its ballast water;

(11) Conduct an emergency ballast water treatment response;

(iii) Discharge into a reception facility;

(iv) Discharge into specified alternative waters; or

(v) Discharge only the minimum amount necessary to complete a
safe operation.

(e) Safety exemption filing fee. The department will assess
a safety exemption filing fee of five hundred dollars for
administrative costs to assess compliance, unless covered under WAC
220-150-037, or within the sixty-day notice period under WAC 220-
150-037. Furthermore:

(i) Payment of the fee is due within thirty days after the
date of the written notice by the department.

(1i) The fee is not a formal enforcement action, 1is not
appealable, and is a public record.

(iii) The fee may be withdrawn if the vessel owner or operator
files an amended report by the payment deadline stating that no
ballast water or sediment was discharged into state waters.

(5) Ballast water management plan.

(a) In general. Vessel owners or operators shall develop, and
maintain on board, a ballast water management plan that has been
developed specifically for the vessel and that will allow those
responsible for the plan's implementation to understand and follow
the wvessel's ballast water management strategy. The plans of
unmanned barges may be kept on board the towing vessel or
incorporated into the towing wvessel's own plan.

The plan should detail safe and effective shipboard procedures
for ballast water management, and the central elements of the plan
should be the processes, equipment, and vessel safety measures used
for implementing the vessel's ballast water management strategy and
following the required ballast water management practices. Vessel
owners and operators should seek assistance from their class
societies, marine surveyors, or other appropriate marine services
during the development of the plan.

(b) Contents. At a minimum, the plan should include:

(i) Detailed ballast water management safety procedures;

(ii) Actions for implementing the mandatory ballast water
management requirements and practices;

(iii) Detailed fouling maintenance and sediment removal
procedures for areas on the vessel where ballast water can be
carried;

(iv) Identification of the designated officer(s) in charge of
ensuring that the plan is properly implemented;

(v) Detailed reporting requirements and procedures for ports
in Washington state where the vessel may visit; and

(vi) A translation of the plan into English if the ship's
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working language i1s another language.

(c) Training. The vessel owners or operators and appropriate
crew must be trained in the application of the vessel's ballast
water and sediment management strategies.

(d) Availability. Vessel owners or operators shall make the
ballast water management plan readily available for examination by
the department at all reasonable times. The vessel owner or
operator shall readily transmit the management plan or any other
specific information to the department regarding the vessel's
ballast operations as the department may request.

(e) Alternative means of recordkeeping. The ballast water
management plan may be an electronically recorded system or
integrated into another management plan or system. At a minimum,
any alternative method shall meet the provisions of this
subsection.

(f) Alternative means of recordkeeping. The ballast water log
or record book may be an electronically recorded system or
integrated into another record book or system. At a minimum, any
alternative method shall meet the provisions of this subsection.

(6) Ballast water log or record book.

(a) In general. Vessel owners or operators shall record all
ballast water and sediment management operations in the vessel's
ballast water log, record book, or other suitable documentation
system. This information 1s used by the department to assess
compliance, review ballast water and sediment management history,
and recommend practices that can improve ballast water management
compliance and efficiency.

(b) Content. Vessel owners or operators shall maintain a
version of the ballast water log, record book, or other suitable
documentation system in English on board the vessel that, at a
minimum:

(1) Records each operation involving ballast water or sediment
management;

(ii) Describes each such operation, including the location and
circumstances of, and the reason for, the operation;

(1i1ii) Records the exact time and position of the start and
stop of ballast water exchange or treatment operations for each
tank;

(iv) Describes the nature and circumstances of any situation
under which any operation was conducted under a safety exemption
set forth in subsection (4) of this section; and

(v) Records ballast water and sediment management training.

(c) Availability. Vessel owners or operators shall make the
ballast water log or record book readily available for examination
by the department at all reasonable times. The vessel owner or
operator shall transmit such information to the department
regarding the ballast operations of the wvessel as the department
may require.

(d) Retention period. The ballast water log or record book
shall be retained on board the vessel for a minimum of two years
after the date on which the last entry in the book is made.

(e) Required signatures. The department will require, at a
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minimum, that each completed page and each completed vessel
exchange or treatment operation in the ballast water log or record
book be signed and dated by the vessel owner or operator or
responsible officer; and that such owner, operator, or responsible
officer attests to the accuracy of the information provided and
certifies compliance with the requirements of this subsection.

(f) Alternative means of recordkeeping. The ballast water log
or record book may be an electronically recorded system or
integrated into another record book or system. At a minimum, any
alternative method shall meet the provisions of this subsection.

NEW SECTION

WAC 220-150-033 Vessel inspections. (1) In general.
Department employees shall have the right to board and inspect
vessels, without advance notice, to provide technical assistance,
assess compliance, and enforce the requirements of this chapter as
provided in RCW 77.120.070, so 1long as such inspections are
conducted in accordance with the standards set forth herein.

The department intends, as resources allow, to board between
five and ten percent of all vessels arriving at Washington ports
each year, with a priority for inspections of vessels carrying high
risk ballast water as described in WAC 220-150-035. Multiple
boardings of an individual vessel may occur throughout the year,
depending on the vessel's risk and compliance history.

(2) Conditions. Department inspections shall be conducted
under the following conditions:
(a) Authorized inspectors: Inspections shall be conducted

only by department employees or contractors specifically authorized
by the department to conduct such inspections.

(b) Time: 1Inspections may be conducted at any time, due to
the twenty-four hour nature of the regulated industry. In general,
the department will not unduly interrupt normal cargo operations of
the wvessel. However, the department may interrupt vessel cargo
operations where facts indicate that the discharge of unexchanged
or untreated ballast water or sediment is occurring or is likely
imminent.

(c) Location: Inspections may be conducted when the vessel is
at anchor within waters of the state or in port within waters of
the state.

(d) Scope of inspection: The department inspector shall limit
inspection of the wvessel to those areas reasonably necessary to
inspect management plans, logs, or other ballast water and
sediment-related records required by these rules and maintained on
board the vessel, and to areas in which ballast water or sediment
is contained, pumped, or treated. Inspectors may examine records
related to ballast water management plans, logs, or other ballast
water and sediment-related records and make copies of such records.
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(e) Identification: Department inspectors must have official
identification, announce their presence and intent at the time of
inspection, perform their duties in a safe and professional manner,
and follow all appropriate ship safety requirements.

(f) Vessel escort: The vessel owner or operator will provide
an employee to escort the department inspector to those areas of
the vessel that are subject to inspection under these rules.

(g) Safety: Nothing in this section relieves the vessel owner
or operator of the responsibility for ensuring the safety and
stability of the vessel or the safety of the crew and passengers.

(3) Technical assistance. Technical assistance i1s generally
provided during every vessel boarding by a department ballast water
inspector, but may also be the sole reason for a boarding. The
purpose 1s to explain and provide details of state law to the
officers and crew responsible for implementing the vessel's ballast
water management plan. Based on the crew's familiarity with state
law and Dballast water management practices, the department
inspector may provide a thorough overview or a brief update and be
available to answer any questions they might have regarding the
ballast management on board their specific vessel. The inspector
will leave a state ballast water management information pamphlet
with contact information on board so the vessel may contact the
department directly to address any other questions that may come up
regarding state requirements.

(4) Ballast water management audit. The department inspector
may board a vessel and conduct an audit of its ballast water
management documentation to verify compliance with state laws. An
audit consists of reviewing the vessel's ballast water reporting
form, management plan, and record book as required in this section.
In addition, the inspector may request and review any other records
that relate to ballast management operations, including: The Deck
Log, GPS Log, Soundings Log, Stability Reports, Engine Room Log,
and Oil Record Book. A vessel owner or operator who maintains a
concise record of its ballast water management will expedite the
audit. The department will provide a copy of a vessel audit
checklist and findings to the wvessel owner or operator prior to
leaving the vessel.

(5) Sampling ballast tanks. Department inspectors may take
samples from a vessel's ballast tanks in addition to the audit.
These samples are used to help evaluate the risk that vessel poses
for introducing nonindigenous species into waters of the state.
Sampling may require the vessel's crew to provide safe access to
ballast tanks for sampling, including lighting and ventilation of
cargo holds, spaces, and voids as needed. The vessel's crew will
provide the labor to open ballast tank manhole covers and present
the tank for sample access. This may involve taking the head off
of the tank level as necessary, to preclude overflowing the tank.
If tank certification is necessary for access, the vessel owner or
operator will be responsible for any costs incurred. At least one
member of the vessel's crew will accompany the department ballast
inspector at all times during the sampling process. A department
inspector may also require a sample of tank sediment, where safe
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and practical, that can be collected by the wvessel owner or
operator under department observation or by the department
inspector.

(6) Exchange alternative and discharge standard performance
inspections and testing. The department may review operations data
and take ballast water or sediment samples from a vessel's
equipment that is used to meet exchange alternative requirements
under WAC 220-150-043 or discharge performance standards under WAC
220-150-050. Vessel owners or operators must provide in-line
discharge sampling ports that allow for this testing.

(7) Investigation of violations. Where there is evidence that
a violation has occurred, the department may investigate those
suspected wviolations. In doing so, the department may use all
appropriate and practical measures of detection and environmental
monitoring. Where the department determines that a violation has
occurred, the department will follow the protocols under WAC 220-
150-080.

(8) Petition for civil enforcement. If a department inspector
is denied access to any vessel where access was sought for the
purposes of this subsection, the department may file a petition for
civil enforcement pursuant to RCW 77.120.070(3) and 34.05.578.

NEW SECTION

WAC 220-150-035 Vessels carrying high risk ballast water.
(1) In general. The department will identify, publish, and
maintain a 1list of wvessels that pose an elevated risk of
discharging ballast water or sediment containing nonindigenous
species into the waters of the state. Vessels on this list will be
prioritized for evaluation and boarding under WAC 220-150-033 and
may require completion of an approved temporary compliance plan
and/or temporary alternative strategy under WAC 220-150-037.

(2) Listing. The department will identify vessels that are
carrying high risk ballast water using factors including but not
limited to:

(a) A nonindigenous species profile of originating waters;

(b) The wvolume and frequency of exchanged Dballast water
normally discharged;

(c) Design limitations in vessels that prevent effective
exchanges;

(d) Frequency of voyages within coastal areas where exchange
outside fifty nautical miles is not a viable option;

(e) Frequency and severity of vessel or vessel owner or
operator violation history; and

(f) Frequency of vessel claims for safety exemptions.

(3) Delisting. The department will delist a vessel on the
high risk list where the vessel owner or operator:

(a) Demonstrates that its management operations meet or exceed
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interim open sea exchange requirements under WAC 220-150-040 or
220-150-043, unless WAC 220-150-050 applies; or

(b) Demonstrates that its management operations meet or exceed
the discharge performance standards under WAC 220-150-050; or

(c) Completes an approved compliance plan and/or alternative
strategy per WAC 220-150-037.

NEW SECTION

WAC 220-150-037 Temporary compliance plans and alternative
strategies. (1) In general. The department may require a vessel
owner or operator to submit a temporary compliance plan or a
temporary alternative strategy to bring its vessel into compliance
with state ballast water management law. Temporary compliance
plans and alternative strategies are only utilized when it is not
feasible to otherwise comply with regulatory requirements, and
then, only for the minimum time necessary to bring a vessel into
compliance. If the department approves, at its sole discretion, a
compliance plan or alternative strategy, the department will issue
a formal wailver exempting the vessel owner or operator from
specified provisions in these rules for a specified period of time,
not to exceed two years from the approval date of the waiver, to
allow the vessel owner or operator to implement corrective action
to bring the vessel into full compliance with the statute and

rules. Forms and guidance may be adopted by department policy to
assist in the implementation of this subsection.
(2) Compliance plan. A temporary compliance plan describes

how the vessel owner or operator plans to correct vessel equipment
problems causing ballast water or sediment discharges that are not
in compliance with state law. These temporary compliance plans are
generally related to vessels that claim safety exemptions for
design limitations or equipment failure, and vessels that are
listed as carrying high risk ballast water and require accelerated
implementation of WAC 220-150-050 to meet the state discharge
performance standard. At a minimum, a temporary compliance plan
will document the responsible vessel representative, objectives and
expectations, scope of work to be performed, tasks to be completed
by timeline, any deliverables, interim ballast water and sediment
management plan, reporting requirements, and the total time period
for which a waiver is requested, up to two years. Additional
information may be required by the department on a case-by-case
basis. An extension of the plan beyond two years may be granted by
the department in its sole discretion.

(3) Alternative strategy. A temporary alternative strategy
describes how the vessel owner or operator plans to conduct ballast
management operations to sufficiently reduce the risk of
introducing nonindigenous species into waters of the state to a
level determined acceptable by the department. These temporary
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alternative strategies are generally related to vessels that cannot
otherwise meet the full regulatory requirements due to extenuating
circumstances. At a minimum, a temporary alternative strategy will
document the responsible vessel owner or operator, objectives and
expectations, scope of actions to be performed, tasks to be
completed by timeline, any deliverables or reporting requirements,
and the total time period for which a waiver is requested, not to
exceed two years. Additional information may be required by the
department on a case-by-case basis. An extension of the strategy
beyond two years may be granted by the department, in its sole
discretion.

(4) Submission. To seek a waiver of specified rules, a vessel
owner or operator shall submit to the department a completed and
signed temporary compliance plan or temporary alternative strategy
at their convenience if not required by the department, or within
sixty days of department notice under either WAC 220-150-030(4) or
220-150-035, to avoid being 1in violation of these rules.
Additional time may be allowed on a case-by-case basis. The
department will notify the ballast water work group when a
submission has been received and provide a copy if requested.

(5) Review and approval. The department will review a
vessel's proposed temporary compliance plan or alternative strategy
within sixty days of receipt, for completeness and suitability in
accomplishing objectives. The department will then make one of the
following determinations:

(a) Approval - the compliance plan or alternative strategy is
acceptable for the period of time noted in the document. The
department will then return the approved plan or strategy to the
vessel owner or operator, attached to a waiver signed by the
department;

(b) Incomplete - the document will be returned to the vessel
owner or operator for revision or additional information under the
original sixty-day review timeline unless otherwise extended; or

(c) Deny approval - the department determines, in its sole
discretion, that the document is not suitable for meeting its
regulatory objectives. The department may also deny the request if
the parties do not come to agreement on an acceptable plan or
strategy within sixty days of receipt of the plan by the
department, unless such time frame is extended by the department in
its sole discretion.

(6) Availability. Vessel owners or operators shall make a
copy of the signed temporary compliance plan or alternative
strategy document readily available for examination by the
department as part of the vessel's ballast water management plan
per WAC 220-150-030(5). The department will make all approved
compliance plans and alternative strategies available on the
department's web site or electronically, as requested.

(7) Revocation of approval. The department may revoke the
wailver if the vessel owner or operator is not meeting the terms of
the temporary compliance plan or alternative strategy. The

department may agree to revise the temporary compliance plan or
alternative strategy if appropriate, reasonable, and practical. 1In
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the event the department issues a notice of revocation, the vessel
owner or operator will cease discharging ballast water into waters
of the state unless it can meet the applicable regulations. The
vessel owner or operator may appeal the decision to revoke the
waiver. The appeal must be made to the director within twenty days
of notice, by electronic or hard copy written form, according to
the procedures set forth in chapter 34.05 RCW, Part IV, and chapter
10.08 WAC.

NEW SECTION

WAC 220-150-040 Interim open sea exchange requirements. (1)
Purpose. Until otherwise required to meet performance standards
under WAC 220-150-050 and prior to discharging ballast water into
Washington waters, vessel owners or operators must exchange their
ballast water to meet or exceed state interim open sea exchange
requirements or use an approved exchange alternative. An open sea
exchange is intended to reduce the number of higher risk coastal
organisms 1in a ballast tank by replacing them with open sea
organisms that are less likely to invade waters of the state, and
by changing the salinity and other ambient water conditions to
further reduce populations of remaining coastal species. Vessel
owners or operators who do not discharge ballast water into waters
of the state are exempt from this section but must continue to meet
the reporting and other requirements under WAC 220-150-030.

(2) Open sea exchange methodology.

(a) In general. An open sea exchange must result in an
efficiency of at least ninety-five percent volumetric exchange of
the total ballast water capacity for each tank. An open sea

exchange requires using either an empty/refill method or a flow
through method.

(b) Empty/refill exchange. Preferred - this type of exchange
requires, for each ballast tank that contains ballast water to be
discharged into waters of the state, at least one empty/refill
cycle in an open sea exchange area designated by the department
under subsection (3) of this section. Vessel owners or operators
should remove as close to one hundred percent, but not less than
ninety-five percent, of the ballast water as is safe to do so. 1If
this is not possible, then perform a flow through exchange under
(c) of this subsection.

(c) Flow through exchange. This type of exchange requires,
for each ballast tank that contains ballast water to be discharged
into waters of the state, pumping or otherwise forcing a minimum of
three times the total ballast tank capacity's volume in an open sea
exchange area designated by the department under subsection (3) of
this section. For example, a ballast tank with a one thousand
cubic meter capacity, regardless of actual ballast water in the
tank, would require pumping three thousand cubic meters of open sea
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water through the tank. In all flow through exchange operations,
open sea water must be pumped into the bottom and discharged out
the top of the tank. Where department evaluation determines more
flow through volume is required to meet the ninety-five percent
exchange requirements, a compliance plan or alternative strategy
may be required under WAC 220-150-037.

(3) Open sea exchange areas.

(a) In general. Ballast water exchanges must be conducted in
open sea (also called midocean or mid-ocean) areas Dbased upon
originating port as defined herein. In all exchange situations,
the vessel owner or operator must file a ballast water reporting
form per WAC 220-150-030(2) .

(b) Voyages from outside the United States Exclusive Economic
Zone (EEZ). A vessel owner or operator en route to a state of
Washington port or place, from a port or place outside the United
States EEZ, shall conduct an open sea exchange:

(i) Before entering waters of the state;

(ii) At least two hundred nautical miles from any shore; and

(iii) In waters greater than two thousand meters deep.

(c) Coastal voyages. A vessel owner or operator who does not
voyage two hundred nautical miles or greater from any shore shall
conduct ballast water exchange:

(1) Before entering waters of the state;

(ii) At least fifty nautical miles from any shore; and

(iii) In water at least two hundred meters deep.

(4) Common water exemption. Vessels voyaging from a port
within the common water zone to a port in Washington state are
exempt from having to conduct a ballast water exchange 1if the
ballast water and sediment originated solely from a valid exchange
prior to entering the common waters or from uptake within an area
that includes only the waters of Washington state, the Oregon
portions of the Columbia River system, and the internal waters of
British Columbia south of latitude fifty degrees north, including
the waters of the Straits of Georgia and Juan de Fuca (Figure 1).
The common waters area relates only to vessels voyaging to a
Washington state port or place from another Washington state port
or place, or from designated Canadian and Oregon waters to waters
of the state. It does not imply or provide any regulatory
authority for vessels voyaging from waters of the state to Oregon
and Canadian waters, or voyages to or between Canada and Oregon.
Please refer to Canadian and Oregon ballast water laws for their
requirements.
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(5) Safety exemptions. Nothing in this chapter relieves the
vessel owner or operator from ensuring the safety and stability of
the wvessel, its crew, or 1its passengers. A vessel owner or
operator is not required to conduct an open sea exchange, in part
or in full, if the vessel owner or operator determines that the
operation would threaten the safety of the vessel, its crew, or its
passengers. In these situations, the vessel operator must file a
ballast water reporting form and is subject to all other provisions
under WAC 220-150-030(4) .

(6) Alternative discharge areas. The department, 1in
consultation with states of concurrent waters, may identify
alternative discharge areas as promulgated by department policy.

(7) Prohibited discharge areas. A vessel may not discharge
ballast water or sediment within a marine protected or conservation
area as designated under chapter 220-16 WAC.

NEW SECTION

WAC 220-150-043 Interim open sea exchange alternative.

(1) In general. For purposes of this section, a vessel owner
or operator may use an exchange alternative instead of conducting
an open sea exchange, except for Columbia River ports unless
specifically approved, provided:

(a) The vessel owner or operator is not otherwise required to
meet discharge performance standards under WAC 220-150-050; and

(b) The exchange alternative meets or exceeds the standards
provided under Regulation D-2 of the International Convention for
the Control and Management of Ships' Ballast Water and Sediment as
signed on February 13, 2004.

(2) Notification. Vessel owners or operators must file a
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signed notification form, as provided by the department, stating
that they intend to use an exchange alternative to meet state
ballast water exchange requirements. A single notification form
may cover multiple vessels under the authority of a single vessel
owner or operator. The form must include the minimum content as
required in subsection (3) of this section. This notification does
not release vessel owners or operators from meeting other federal
or state ballast water reporting or discharge regulations.

(3) Notification form contents. The department's notification
of exchange alternative wuse will, at a minimum, require the
following information:

(a) Vessel name(s), identification number (s) (International
Maritime Organization, Lloyds of London, or USCG registry number),
owner, agent, and vessel type(s);

(b) The manufacturer, brand name, model, and other
information, as necessary, of the technology on board the vessel,
and a brief description of the technology and its process for
removing or inactivating organisms in ballast water;

(c) The name of the flag state that has approved the exchange
alternative system, a copy of IMO type approval certification or
final approval documentation, or other information that reasonably
documents how the exchange alternative was tested to ensure it
meets state open sea exchange requirements;

(d) If the exchange alternative will not be used on all
ballast tanks, the number of tanks and the volume of each tank that
will be managed using the exchange alternative;

(e) A recommendation from the state department of ecology,
based upon a toxicity report provided in accordance with Appendix
H of ecology publication number WQ-R-95-80, setting conditions
necessary for the environmentally safe discharge of biocide treated
ballast water;

(f) A statement that the vessel owner or operator will file a
new notification if there are any changes in the information
required in this subsection;

(g) A statement that the vessel will conduct a valid open sea
exchange under this section if they do not use the exchange
alternative; and

(h) The signature of the vessel owner or operator.

(4) Submission. The department will accept notification
application forms up to eighteen months prior to the implementation
date for that type of wvessel wunder WAC 220-150-050, or a
subsequent, delayed implementation date. Applications received
within the eighteen-month period may be accepted, but will not be
granted the full grace period as provided in subsection (6) (c) of
this section. Send the completed form to the department by e-mail
to ballastwater@dfw.wa.gov, or if e-mail is not possible, by fax to
360-902-2845, or by U.S. mail to: WDEW, AIS Unit, 600 Capitol Way
N., Olympia, Washington 98501-1090, USA. The vessel owner or
operator will be notified of the department's receipt of the form
within ten working days.

(5) Acceptance. The department will make a final decision on
acceptance within forty-five days of receipt. If the notification
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is illegible or incomplete, it will be returned to the vessel owner
or operator as unacceptable, with an explanation of the
deficiencies. The notification is effective upon department
verification of acceptance by e-mail or in writing to the wvessel
owner or operator.

(6) Notification conditions. To maintain acceptance, the
vessel owner or operator must meet all of the following conditions:

(a) All notification form content in subsection (3) of this
section remains accurate;

(b) Vessel owners or operators shall maintain a copy of the
accepted notification of exchange alternative use in the vessel's
ballast water management plan under WAC 220-150-030(5);

(c) Vessel owners or operators may use the exchange
alternative for a period of five years from the date on which the
equipment was first placed into service or until the vessel must
meet discharge performance standards wunder WAC 220-150-050,
whichever is longer;

(d) The exchange alternative equipment is otherwise used as
defined in WAC 220-150-050 for installed equipment; and

(e) The department determines through inspections, sampling,
investigations, or other methods, that the exchange alternative
continues to meet, or is likely to continue to meet, open sea
exchange standards.

(7) Other laws. Nothing in these rules or laws authorizes the
discharge of other pollutants or assures that the technology is
safe to operate or that it meets other state, federal, and
international laws governing business, marine applications, or
other elements.

NEW SECTION

WAC 220-150-050 Treatment requirements. Reserved.

NEW SECTION

WAC 220-150-060 Treatment notification and promising
treatment waiver process. (1) Purpose. This section implements
RCW 77.120.040 (5) (a). All vessels using treatment technologies

designed to meet state ballast water discharge performance
standards are required to notify the department prior to or within
thirty days of their first use in waters of the state. A prior
notification 1s preferred to assess compliance with state
regulations in wusing treatment technology to meet discharge
performance standards and to assist vessel owners or operators in
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avoiding the discharge of ballast water that does not meet those
standards or that poses other potential wviolations. It is the
responsibility of the vessel owner or operator to show that the
installed equipment meets state discharge performance standards.
Vessel owners or operators wishing to use treatment technology that
does not meet state standards may apply for a waiver to use the
technology as promising technology under subsection (3) of this
section.

(2) Notification. Vessel owners or operators using treatment
technology must file a signed notification form, as provided by the
department, stating that their vessel meets state discharge
performance standards under WAC 220-150-050. A single notification
form may cover multiple vessels under the authority of a single
vessel owner or operator. The form must include the minimum
content as required in subsection (4) of this section.

(3) Waiver for promising treatment technology use.

(a) In general. Vessel owners or operators using promising
treatment technology do not need to file a notification, but they
must apply for a waiver.

(b) Criteria. The form must include the minimum content as
required in subsection (4) of this section and be received by the
department at least forty-five days prior to entering waters of the
state. 1In addition, promising technology must meet one or more of
the following criteria:

(1) The vessel is enrolled in the USCG Shipboard Technology
Evaluation Program (STEP), United States Environmental Protection
Agency Environmental Technology Verification (ETV) program, or
other department-recognized regional or national program;

(ii) The technology is approved as promising technology or a
similar classification by the state of California, Oregon, Hawaii,
or Alaska for use in their state waters; or

(1ii) The technology is being actively evaluated under the IMO
final approval process.

(4) Notification and waiver application form content.

(a) In general. Standard notification application and
promising technology waiver forms are provided by the department
and must be used for this subsection. A single waiver form may

cover multiple vessels under the authority of a single vessel owner
or operator.

(b) Content. The department's notification of treatment
technology use and application for promising treatment technology
waiver forms will, at a minimum, require the following information:

(1) Vessel name(s), identification number (s) (International
Maritime Organization, Lloyds of London, or USCG registry number),
owner, agent, and vessel type(s);

(ii) The manufacturer and brand name of the technology on
board the vessel and a brief description of the technology and
process for removing or inactivating organisms in ballast water;

(iii) The name of the organization or flag state that has
approved the ballast water treatment technology, and the approval
or certification number of the technology or other information that
reasonably documents how the technology was tested to ensure it
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meets, or is likely to meet in the case of promising treatment
technology, state discharge performance standards for the vessel
type on which it is being used;

(iv) If the treatment technology will not be used on all
ballast tanks, the number of tanks and the volume of each tank that
will be managed using the treatment technology;

(v) A recommendation from the state department of ecology,
based upon a toxicity report provided in accordance with Appendix
H of ecology publication number WQ-R-95-80, setting conditions
necessary for the environmentally safe discharge of biocide-treated
ballast water;

(vi) A statement that the vessel owner or operator will file
a new notification if there are any changes in the information
required in this subsection;

(vii) A statement that the vessel will conduct a valid ballast
water exchange, under WAC 220-150-040, if it does not use the
treatment technology; and

(viii) The signature of the vessel owner or operator.

(5) Submission. The department will accept notification and
walver application forms at any time. Send the completed form to
the department by e-mail to ballastwater@dfw.wa.gov, or if e-mail
is not possible, by fax to 360-902-2845, or by U.S. mail to: WDEW,
AIS Unit, 600 Capitol Way N., Olympia, Washington 98501-1090, USA.
The vessel owner or operator will be notified of the department's
receipt of the form within ten working days.

(6) Acceptance.

(a) Notification. The department will make a final decision
on acceptance of a notification application form within forty-five
days of receipt. If the notification is illegible or incomplete,
it will be returned to the vessel owner or operator as
unacceptable, with an explanation of the deficiencies. The
notification is effective upon department verification of
acceptance by e-mail or in writing to the vessel owner or operator.

(b) Waiver for promising treatment technology use. The
department will make a final decision on acceptance for a waiver
within forty-five days of receipt. If the application is illegible
or incomplete, it will be returned to the vessel owner or operator
as incomplete, with an explanation of the deficiencies. The waiver
is effective upon department verification of acceptance by e-mail
or in writing to the vessel owner or operator.

(7) Notification and waiver acceptance conditions.

(a) In general. To maintain acceptance, the vessel owner or
operator must meet a minimum set of conditions.
(b) Conditions. Minimum conditions include:

(i) All acceptance form content in subsection (4) of this
section remains accurate;

(ii) Vessel owners or operators shall maintain a copy of the
accepted notification of treatment technology use or waiver form
for promising treatment technology use in the vessel's ballast
water management plan under WAC 220-150-030(5);

(iii) The technology is used as defined in WAC 220-150-050 for
installed treatment technology; and
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(iv) The department determines through inspections, sampling,
investigations, or other methods that the technology continues to
meet, or is likely to continue to meet, ballast water discharge
performance standards under WAC 220-150-050.

(8) Other laws. Nothing in these rules or laws authorizes the
discharge of other pollutants or assures that the technology is
safe to operate or that it meets other state, federal, and
international laws governing business, marine applications, or
other elements.

NEW SECTION

WAC 220-150-070 Ballast tank sediment. (1) Purpose. A
vessel owner or operator may not remove or discharge sediment or
tank fouling organisms into waters of the state from spaces
carrying ballast water unless that sediment or those organisms are
discharged solely in the location from which they originated.
Sediment 1is known to contain nonindigenous species that are
otherwise missed during open sea exchange and operations that would
otherwise meet Dballast water discharge performance standards.
These rules implement RCW 77.120.020 (1) (b) and the overall
authority under RCW 77.120.030(3) and 77.120.040(5) to set
standards by rule that provide a minimal risk of introducing
nonindigenous species into the waters of the state.

(2) Ballast tank sediment removal options.

(a) In general. Three options are provided for the effective
removal of sediment and any fouling organisms in a vessel's ballast
tanks, including saltwater flushing, upland disposal, or use of an
approved reception facility.

(b) Saltwater flushing. Ballast tanks must be cleaned as
necessary in open sea exchange areas consistent with WAC 220-150-
040 (3) wvoyage requirements unless common water rules apply under
WAC 220-150-040(4) except for ballast-related fouling organisms.
Sediment may be removed by saltwater flushing of ballast water
tanks by:

(1) Adding open sea water to a ballast water tank that
contains residual quantities of ballast waters;

(1ii) Mixing the open sea water with the residual ballast water
and sediment 1in the tank through the motion of a vessel or
alternative means so that the sediment becomes suspended; and

(iii) Discharging the mixed water so that the salinity of the
resulting residual ballast water in the tank exceeds thirty parts
per thousand.

(c) Upland disposal. Tank sediment and fouling organisms may
be removed from the vessel under controlled arrangements in port or
in drydock, and disposed of in accordance with local, state, and
federal law.

(d) Sediment reception facilities. The department, 1in
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consultation with the department of ecology, will adopt department
policies as necessary for sediment reception facilities. These
facilities must be approved by the department for use and provide
for the disposal of such sediment in a way that effectively
eliminates the risk of nonindigenous species and does not impair or
damage the environment, human health, property, or resources of the
disposal area.

(3) Reporting. Sediment cleaning and discharges must be
recorded in the vessel's ballast water log or record book as
defined in WAC 220-150-030(6), or in another format conforming to
the intent of that section.

NEW SECTION

WAC 220-150-080 Penalties and enforcement. (1) Purpose. The
department may issue a verbal warning, notice of correction, or
notice of civil penalty up to twenty-seven thousand five hundred
dollars for each day of a continuing violation of the requirements
of ballast water management regulations pursuant to RCW 77.120.070.
FEach and every such violation will be a separate and distinct
violation. The department may also seek criminal penalties where
warranted.

(2) Notice of correction.

(a) In general. If, in the course of carrying out their
duties under chapter 77.120 RCW or this chapter, a department
employee becomes aware that a vessel owner or operator is not in
compliance with applicable laws and rules enforced by the
department, the department may issue a notice of correction as
provided in RCW 43.05.100 to the vessel owner or operator.

(b) Content. A notice of correction, at a minimum, will
include:

(1) A description of the condition that is not in compliance,
and the text of the specific section or subsection of the
applicable state law or rule;

(ii) A statement of what is required to achieve compliance;

(1i1ii) The date and time by which the department requires
compliance to be achieved;

(iv) Notice of the means to contact any technical assistance
services provided by the department; and

(v) A description of when, where, and from whom to request an
extension of time to achieve compliance for good cause.

(c) Context. A notice of correction 1is not a formal
enforcement action, 1s not subject to appeal, and is a public
record.

(d) Compliance. If the department issues a notice of
correction, it shall not issue a civil penalty for the wviolations
identified in the notice of correction unless the responsible party
fails to comply with the notice.
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(3) Notice of penalty.

(a) In general. If, in the course of carrying out their
duties under chapter 77.120 RCW or this chapter, a department
employee becomes aware that a vessel owner or operator is not in
compliance with applicable 1laws and rules enforced by the
department, the department may issue a notice of penalty as
provided in RCW 43.05.110 to the vessel owner or operator.

(b) Conditions. The department may issue a notice of penalty
without first issuing a notice of correction under subsection (2)
of this section to the vessel owner or operator where:

(1) The vessel owner or operator has previously been subject
to an enforcement action for the same or a similar type of
violation of the same statute or rule or has previously been given
a notice of correction for the same or similar type of violation of
the same statute or rule;

(1i) Compliance is not achieved by the date established in a
previously issued notice of correction, whereupon every day's
continuance thereafter will be a separate and distinct violation;

(iii) The violation has a probability of, or actually resulted
in, the discharge of ballast water and/or sediments that do not
meet the requirements set forth in WAC 220-150-040, 220-150-043,
220-150-050, or 220-150-070; or

(iv) The violation was committed by a business that employs
fifty or more employees on at least one day 1in each of the
preceding twelve months.

(c) Context. A notice of penalty is a formal enforcement
action, 1s subject to appeal, and is a public record.

(d) Compliance. If the department issues a notice of penalty,
it shall calculate a civil penalty for the violation(s) as provided
in subsection (4) of this section.

(4) Calculation and payment of civil penalties.

(a) In general. The department will assess civil penalties
for each separate and distinct violation for each day of a
continuing violation of the requirements of Dballast water
management regulations.

(b) Base penalty. There are three base civil penalties:

(1) Two thousand dollars for violations that are not related
to or do not result in the discharge of ballast water that does not
meet open sea exchange or discharge performance standards;

(ii) Five thousand dollars for failing to comply with a notice
of correction issued under subsection (2) of this section; and

(1ii) Five thousand dollars for violations that result in a
discharge of ballast water that does not meet open sea exchange or
discharge performance standards.

(c) Level of intent. Evidence of intent to violate the laws
and rules governing ballast water and sediment management may
result 1in an increase in the base penalty up to twenty-seven
thousand five hundred dollars for each separate and distinct

violation for each day of a continuing violation. Evidence
includes, but is not limited to:
(1) Intention. In making a determination of intent, the

department will consider, but not be limited to, the following

[ 26 ] OrTS-1928. 4



considerations: The vessel owner or operator knowingly violated
state laws and rules; whether precautions were taken to avoid the
violation; and/or whether an inspection, warning, notice of
correction, or enforcement action was served on the violator prior
to the violation. For this factor, up to double the base penalty
may be added.

(ii) Cooperation. The department will consider whether the
violator did or did not make any attempt to correct the problem.
Timeliness of action(s) and/or ignoring or evading agency contacts
or directives will determine whether the penalty will be increased.
For this factor, up to double the base penalty may be added.

(1iii) Previous violation(s). The department will consider
whether the violator has previous violations of a ballast water
rule or regulation as documented in an enforcement action. The

department may consider company organizations and assignment of
operational responsibilities when evaluating previous violations.
A substantially larger penalty will result if the violator has a
history of violations with adverse impacts or the potential for
adverse impacts or that shows a pattern of ignoring the rules or
the act. Enforcement actions for the purposes of this section will
include notices of penalty, the amounts of those civil penalties,
and criminal <citations when those enforcement actions are

associated with ballast water violations. For this factor, up to
quadruple the base penalty may be added.
(d) Quality and quantity of risk. Evidence showing the

potential or actual discharge of high risk ballast water or
sediment may result in an increase in the base penalty up to
twenty-seven thousand five hundred dollars for each separate and
distinct wviolation for each day of a continuing violation.
Evidence includes, but is not limited to:

(i) Vessels carrying high risk ballast water and/or sediment
listed under in WAC 220-150-035. For this factor, up to double the
base penalty may be added.

(ii) Volume of Dballast water and sediment discharged or
potentially discharged. For this factor, up to quadruple the base
penalty may be added.

(e) Payment. Unless a timely appeal is filed, all civil
penalties imposed must be paid to the department within thirty days
after the date of the written notice imposing the civil penalty.
If a timely appeal is filed, then all civil penalties imposed must
be paid upon the completion of all administrative and judicial
review proceedings and the issuance of a final notice affirming the
penalty in whole or in part.

(f) Failure to pay. Any determination not timely contested is
final and may be reduced to a judgment enforceable in any court
with Jurisdiction. Where the department prevails, using any
judicial process to collect a penalty under this section, the
department shall also be awarded its «costs and reasonable
attorneys' fees.

(5) Appeals.

(a) In general. A person who is subject to a notice of
penalty shall have the rights provided by this section to request
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an adjudicative proceeding to contest the notice. No person other
than the recipient of the notice or the recipient's legal
representative shall have standing to request an adjudicative
proceeding. The adjudicative proceeding shall be in compliance
with provisions of chapter 34.05 RCW, the Administrative Procedure
Act, except as modified herein by the department.

(b) Timing for request. An adjudicative proceeding to contest
a notice of penalty must be requested no later than twenty days
from the date of service of the notice. To be timely, the request
must be physically received by the department director in Olympia,
Washington, during normal business hours on or before the twentieth
day following the date of service of the order, except that if the
twentieth day falls on a Saturday, Sunday, or state holiday, then
the request for hearing shall be timely if received on the next
business day. The person requesting an adjudicative proceeding may
prove that it was timely requested by obtaining a written receipt
of service from the department director, or by providing an
affidavit showing personal service on the department director, or
by a U.S. mail return receipt requested service showing receipt by
the department on or before the last day set by this rule.

(c) Manner and content of request. Fach request for
adjudicative proceeding shall substantially comply with this
subsection.

(1) The request shall be in writing;

(ii) The request shall identify the notice of penalty that the
person seeks to contest. This can be done by reference to the
number of the notice, by reference to the subject and date of the
notice, or by reference to a copy of the notice attached to the
request;

(iii) The request shall state the grounds upon which the
person contests the notice of penalty. If the person contests the
factual basis for the notice, the person shall allege the facts
that the person contends are relevant to the appeal; and

(iv) The request shall identify the relief that the person
seeks from the adjudicative proceeding by specifying whether the
person asks to have the notice vacated, or provisions of the notice
corrected.

(6) Coordination with United States Coast Guard (USCG). The
department will report state violations, penalties and enforcement
actions taken on vessels, as requested by cooperative agreement, to
the appropriate sector representative of the USCG. The department
will also report suspected federal violations to the USCG.

(7) Other laws. These regulations are in addition to any
other state or federal laws related to ballast water management.
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