CR-103P (May 2009
RULE-MAKING ORDER (Implements IgCW);4.05.36?))

Agency: Washington Department of Fish and Wildlife Permanent Rule Only

Effective date of rule:
Permanent Rules 13-305
X 31 days after filing.

[] Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should be
stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
[] Yes X No If Yes, explain:

Purpose: Changes to commercial shellfish dive fishery rules to prohibit certain gear types on commercial shellfish harvest
vessels will make it more difficult for people to illegally harvest geoducks under the guise of participating in lawful shellfish
dive fisheries. The department amends commercial scallop, sea cucumber, and sea urchin fishery rules and adds two
new sections containing definitions for dive fishery gear. Improved definitions for gear types and uniform season-opening
and closing dates will increase rule clarity and promote resource conservation. Allowing the director to set sea-urchin size
limits by emergency rule will also facilitate resource management. Technical changes to rule titles, language, and
structure increases the rules’ intelligibility, functionality, and efficiency.

Reasons supporting proposal: This rule change proposal was discussed during the Fish and Wildlife Commission meeting
and public hearing held on November 8, 2013. The proposed changes were adopted by the Commission at the
December 6, 2013, Commission meeting. WDFW needs these changes to increase efficiency, functionality, and clarity of
the rules within WDFW'’s administrative code. The changes promote increased conservation and availability of resources,
clarity for stakeholders and the department, and enforceability of the rules.

Citation of existing rules affected by this order:

Repealed:
Amended: WAC 220-52-069, 220-52-071, and 220-52-073
Suspended:
Statutory authority for adoption: RCW 77.04.012, 77.04.013, 77.04.055, 77.12.045, and 77.12.047

Other authority :

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR 13-20-147 on October 2, 2013.
Describe any changes other than editing from proposed to adopted version:
The department further refined what type of geoduck dive gear is prohibited on vessels engaged in the commercial sea
urchin, sea cucumber, and scallop dive fisheries in WAC 220-52-069, 220-52-071, and 220-52-073, instead of a general
reference to “geoduck dive gear.” The department refined prohibited gear on vessels engaged in these fisheries to “a
hose or combination of hoses measuring 30 feet or more or water jet nozzles.” Hoses 30 feet in length and water jet
nozzles are necessary geoduck dive gear and prohibiting possession of them on vessels engaged in other dive fisheries
accomplishes the goal of reducing potential illegal harvest of geoducks and clarifies requirements for users.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
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e-mail
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New Amended Repealed
Federal rules or standards: New Amended Repealed
Recently enacted state statutes: New Amended Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopted in the agency’s own initiative:

New 2 Amended 3 Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended Repealed

The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed

Other alternative rule making: New Amended Repealed




NEW SECTION

WAC 220-16-101 Definitions—Shellfish dive gear. "Shellfish dive
gear”™ is defined as compressed gas delivery equipment required for
breathing underwater and attire required to provide thermal protection
during underwater shellfish dive harvest operations.

NEW SECTION

WAC 220-16-102 Definitions—Hand held tool. ™"Hand held tool™ 1is
defined as tools that are held by hand and are not powered by internal
combustion, hydraulics, pneumatics, or electricity.
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AMENDATORY SECTION (Amending WSR 11-07-108, filed 3/23/11, effective
4/23/11)

WAC 220-52-069 Commercial scallop fishery—Puget Sound. ((#t—is
i i i Hons))

(1) Licensing and permits:

(a) ((Reck—scallops—and—weathervane—secallops-)) 1t is unlawful to
fish for, take, or possess scallops with shellfish dive gear without a
valid shellfish dive fishery license. A violation of this subsection
is a gross misdemeanor or class C felony punishable under RCW
77.15.500, Commercial fishing without a license—Penalty, depending on
the circumstances of the violation.

(b)) It is unlawful ((at—any—time)) to fish for, take, or possess
rock or weathervane scallops ((xaken)) for commercial purposes from
Puget Sound unless a person ((has)) first ((ebtained)) obtains a valid
scallop brood stock collection permit issued by the department. ((Fhe
permit—wiHH-specify)) A violation of this subsection IS a gross misde-
meanor or class C felony punishable under RCW 77.15.500, violation of
commercial fishing without a license—Penalty, depending on the circum-
stances of the violation.

(c) 1t is unlawful to harvest scallops for brood stock or culture
purposes in_a manner that violates scallop brood stock collection per-
mit provisions. Scallop brood stock collection permit provisions in-
clude, but are not limited to, the location, date and time restric-
tions on harvest, and the spec|es((——496at+en——t+me—)) and quantity of
scallops ((that—can—be—taken)) the permit holder may take for brood
stock or culture purposes. A violation of this subsection is a misde-
meanor, punishable under RCW 77.15.750, Unlawful use of a department
permit—Penalty.

((b)—Lteensing:—A—sheHfish—dive—Fishery—lHeense—is—a—ticense

(2) ((Pink—sea4i%%s—and—spiny—seallepsT)) Harvest areas and sea-

sons.

General-provistons:
Eig)g(lt is unlawful to take or possess pink ((and)) or spiny

scallops ((

i - s hellfish_di Ficl Li _ I Li
reguired—to—take—scallops—with—sheHfish—diver—gear-)) for commercial
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purposes, except during open scallop harvest seasons from open shell-
fish management areas as provided by emergency rule.

(b) 1t is unlawful to fish for, take, or possess scallops from
the closed waters in Sea Urchin Districts 1, 2, 5, and 7 as defined 1in
WAC 220-52-073.

(c) 1t is unlawful to fish for or take pink or spiny scallops
from official sunset through 5:59 a.m. the following morning.

(3) A violation of subsection (2) of this section IS a gross mis-
demeanor or class C felony punishable under RCW 77.15.550, Violation
of commercial fishing area or time—Penalty, depending on the circum-
stances of the violation.

(4) Size limits: It is unlawful to take or possess pink or spiny
scallops less than 2 inches in length, measured from the hinge to the
outer margin of the shell. A violation of this subsection isS a qgross
misdemeanor, punishable under RCW 77.15.550, Violation of commercial
fishing area or time—Penalty.

(5) Shellfish dive gear and harvest vessel restrictions:

(a) 1t is unlawful to fish for, take, or possess pink or spiny
scallops by any means other than by hand with shellfish dive gear. A
violation of this subsection is a gross misdemeanor punishable under
RCW 77.15.520, Commercial fishing-Unlawful gear or methods—Penalty.

(b) It is unlawful to operate a vessel engaged in scallop harvest
operations unless the vessel registration number assigned by the de-
partment is properly displayed as provided by department rule. A vio-
lation of this subsection is a misdemeanor punishable under RCW
77.15.540, Unlawful use of a commercial fishery license—Penalty.

(c) It is unlawful for more than one diver from a harvest vessel
to be 1In _the water at any one time during pink or spiny scallop har-
vest operations or when commercial quantities of pink or spiny scal-
lops are on board the vessel. A violation of this subsection is a
gross misdemeanor punishable under RCW 77.15.520, Commercial fishing—
Unlawful gear or methods—Penalty.

(d) 1t is unlawful for a vessel engaged in the harvest of pink or
spiny scallops to have through-hull fittings for water discharge hoses
to be below the surface of the water. Through-hull fittings above the
water line must be visible at all times. A violation of this subsec-
tion IS a gross misdemeanor punishable under RCW 77.15.520, Commercial
fishing-Unlawful gear or methods—Penalty.

(e) It is unlawful to possess a single hose or combination of ho-
ses capable of measuring longer than thirty feet or water jet nozzles
onboard a vessel engaged in the commercial pink or spiny scallop fish-
ery. A violation of this subsection is a gross misdemeanor punishable
under RCW 77.15.520, Commercial Tfishing-Unlawful gear or methods—Pen-
alty.

(6) Possession restrictions: It is unlawful to possess geoduck
clams during pink or spiny scallop harvest operations, Or POSSesSsS geo-
duck clams on a vessel that has pink or spiny scallops on board. A vi-
olation of this subsection is a gross misdemeanor or class C felony
punishable under RCW 77.15.550, Violation of commercial fishing area
or _time—Penalty, depending on the circumstances of the violation.
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AMENDATORY SECTION (Amending WSR 03-16-098, filed 8/6/03, effective
9/6/03)

WAC 220-52

-071 Commercial

sea cucumber((s)) fishery. ((#tis

(1) Licensing: It is unlawful to fish for, take, or possess sea
cucumbers with shellfish dive gear without a valid shellfish dive
fishery license. A violation of this subsection is a gross misdemeanor
or class C felony punishable under RCW 77.15.500, Commercial fishing
without a license—Penalty.

(2) Harvest areas and seasons:

(a) It _is unlawful to fish for, take, or possess sea cucumbers
for commercial purposes, except during open sea cucumber harvest sea-
sons and from open sea cucumber districts as provided by emergency
rule.

(b) It is unlawful to fish for or take sea cucumbers from offi-
cial sunset to 5:59 a.m. the following morning.

(c) A violation of this subsection is a gross misdemeanor or
class C felony punishable under RCW 77.15.550, Violation of commercial
fishing area or time—Penalty.

(3) Sea cucumber districts defined:

(a) Sea Cucumber District 1 is defined as those waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 20A, 20B, 21A,
21B, 22A, 22B, and 23B outside of the following closed areas:

(i) San Juan Channel and Upright Channel within the Tfollowing
lines: South of a line projected from Flat Point on Lopez Island true
west to Shaw Island; west of a line from Neck Point on Shaw Island to
Steep Point on Orcas Island; south of a line from Steep Point on Orcas
Island to Limestone Point on San Juan Island north of a line from Flat
Point on Lopez Island to the northernmost point of Turn Island and
thence projected true west to San Juan Island.

(i1) Haro Strait north of a line projected due west from the
southernmost point of Cattle Point on San Juan Island to the interna-
tional border and south of a line projected due west from a point one-
quarter mile north of Lime Kiln Light on San Juan Island to the inter-
national border.

(b) Sea Cucumber District 2 is defined as the waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 23A, 23C, 23D,
25A, 25B, 25C, 25D, 25E, and 29.

(c) Sea Cucumber District 3 is defined as the waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 24A, 24B, 24C,
24D, 26A, 26B, and 26C. The following areas within Sea Cucumber Dis-
trict 3 are closed to the harvest of sea cucumbers:

(i) Those waters of Eagle Harbor west of a line projected from
Wing Point to Eagle Harbor Creosote Light Number 1, then projected due
west to shore on Bainbridge Island.

(i1) Those waters of Sinclair Inlet west of a line projected
southerly from the easternmost point of Point Turner to landfall di-
rectly below the Veteran®s Home iIn Annapolis.

(d) Sea Cucumber District 4 is defined as the waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 27A, 27B, and 27C.

(e) Sea Cucumber District 5 is defined as the waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 26D, 28A, 28B,
28C, and 28D.

(((2) Sea cucumber areas and seasons:
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és})j (4) Shellfish ((é#ver)) dive gear and harvest vessel re-

strictions:

(a) ((Bivers—operating—Ffrom)) It is unlawful to fish for, take,
or possess sea cucumbers taken for commercial purposes by any means
other than by hand with shellfish dive gear. A violation of this sub-
section is punishable under RCW 77.15.520, Commercial fishing-Unlawful
gear or methods—Penalty.

(b) It is unlawful to operate a vessel ((must-have—a)) engaged in
commercial sea cucumber harvest operations unless the vessel registra-

tion number assigned by the department ((placed—on—beth—sides—and—the

)) is prop-
erly displayed on the vessel as provided by department rule. A viola-

tion of this subsection 1is a misdemeanor punishable under RCW
77.15.540, Unlawful use of a commercial fishery license.

(({b)—a@nly)) (c) It is unlawful for more than one diver from
((eaeh—harvesting)) a harvest vessel ((#s—aHewed)) to be in the water
at any one time during ((he)) sea cucumber harvest operations or when
commercial quantities of sea cucumbers are aboard, except that two
divers from a harvest vessel may be iIn the water at one time if the
vessel ((has—been)) iIs designated on two sea cucumber dive fishery li-
censes. A violation of this subsection is a gross misdemeanor punisha-
ble under RCW 77.15.520, Commercial fishing—Unlawful gear or methods—
Penalty.

i i )) (d) It is unlawful for a ves-
sel engaged in the harvest of sea cucumbers to have through-hull fit-
tings for water discharge hoses below the surface of the water.
Through-hull fittings above the water line must be visible at all
times. A violation of this subsection iS a gross misdemeanor punisha-
ble under RCW 77.15.520, Commercial fishing=Unlawful gear or methods—
Penalty.

(e) It is unlawful to possess a single hose or combination of ho-
ses capable of measuring longer than thirty feet or water jet nozzles
onboard a vessel engaged in the commercial sea cucumber fishery. A vi-
olation of this subsection is a gross misdemeanor punishable under RCW
77.15.520, Commercial fishing-Unlawful gear or methods—Penalty.

(5) Possession restrictions: It is unlawful to possess geoduck
clams during commercial sea cucumber ((harvesting)) harvest opera-
tions, or possess geoduck clams on a vessel that has sea cucumbers on
board. A violation of this subsection is a gross misdemeanor or class
C felony punishable under RCW 77.15.550, Violation of commercial fish-
ing area or time—Penalty, depending on the circumstances of the viola-
tion.

((CeH—Licensing:—A—sea—cuecumber—dive—Fishery—Heense—is—the—H-

+e—is—unlawful—to—Fish—Ffor—or—possess—sea—cucumbers—taken—with
llTiéTézeT—éemmeFeial—fishing—unlawfal—geaF—eF—metheds—PenaltyT))
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AMENDATORY SECTION (Amending WSR 08-15-127, filed 7/22/08, effective
8/22/08)

WAC 220-52-073 Commercial sea urchin((s)) fisheries. ((Ht—s

(1) Licensing: It is unlawful to fish for, take, or possess sea
urchins for commercial purposes with shellfish dive gear without a
valid shellfish dive fishery license. A violation of this subsection
is a gross misdemeanor or class C felony punishable under RCW
77.15.500, Commercial fishing without a license—Penalty, depending on
the circumstances of the violation.

(2) Harvest areas, seasons, and size restrictions:

(a) It is unlawful to fish for, take, or possess sea urchins for
commercial purposes except during open sea urchin harvest seasons,
from open sea urchin districts, and within the size restrictions as
set by emergency rule.

(b) It is unlawful to fish for or take sea urchins from official
sunset through 5:59 a.m. the following morning.

(c) 1t is unlawful to harvest or possess sea urchins taken from
less than ten feet below mean lower low water.

(d) It is unlawful to process sea urchins aboard the harvest ves-
sel.

(e) It is unlawful to take sea urchins for commercial use for
purposes other than human consumption.

(3) A violation of subsection (2) of this section IS a gross mis-
demeanor or class C felony punishable under RCW 77.15.550, Violation
of commercial fishing area or time—Penalty, depending on the circum-
stances of the violation.

(4) Sea urchin districts defined:

(a) Sea Urchin District 1 (Northern San Juan Islands) is defined
as Marine Fish-Shellfish Management and Catch Reporting Areas 20A,
20B, and those waters of Area 22A north of a line projected east-west
one-quarter mile north of Lime Kiln Light on San Juan Island and west
of a line projected true north from Limestone Point on San Juan Is-
land.

(b) Sea Urchin District 2 (Southern San Juan Islands and Port
Townsend) is defined as those waters of Marine Fish-Shellfish Manage-
ment and Catch Reporting Area 22A south of a line projected east-west
one-quarter mile north of Lime Kiln Light on San Juan Island and east
of a line projected true north from Limestone Point on San Juan Island
and Areas 21A, 21B, 22B, 23A, 23B, 25A and 25B. The following areas
within Sea Urchin District 2 are closed to the harvest of sea urchins
at all times:

(i) Those waters of Haro Strait north of a line projected due
west from the southernmost point of Cattle Point on San Juan Island to
the international border and south of a line projected due west from a
point one-quarter mile north of Lime Kiln Light on San Juan Island to
the international border.

(i1) Those waters of San Juan Channel and Upright Channel within
the following lines: South of a line projected from Flat Point on Lo-
pez Island true west to Shaw Island; west of a line from Neck Point on
Shaw Island to Steep Point on Orcas Island; south of a line from Steep
Point on Orcas Island to Limestone Point on San Juan Island north of a
line from Flat Point on Lopez Island to the northernmost point of Turn
Island and thence projected true west to San Juan Island.
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(c) Sea Urchin District 3 (Port Angeles) is defined as those wa-
ters of Marine Fish-Shellfish Management and Catch Reporting Area 23C
east of a line projected true north from Low Point, along 123°49*30"
W. longitude, and Area 23D.

(d) Sea Urchin District 4 (Sekiu) is defined as those waters of
Marine Fish-Shellfish Management and Catch Reporting Area 23C west of
a line projected true north from Low Point, along 123°49*30" W. longi-
tude, and those waters of Area 29 east of a line projected true north
from the mouth of Rasmussen Creek (3.1 miles southeast of Sail Rock).

(e) Sea Urchin District 5 is defined as those waters of Marine
Fish-Shellfish Management and Catch Reporting Area 29 west of a line
projected true north from the mouth of Rasmussen Creek (3.1 miles
southeast of Sail Rock) and Areas 59A and 59B. Within Sea Urchin Dis-
trict 5, waters within one-quarter mile of Tatoosh Island are closed
to the harvest of sea urchins at all times.

() Sea Urchin District 6 is defined as those waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 24A, 24B, 24C, 24D
and 26A.

(g) Sea Urchin District 7 is defined as those waters of Marine
Fish-Shellfish Management and Catch Reporting Areas 26B, 26C, 26D and
28A. The following areas within Sea Urchin District 7 are closed to
the harvest of sea urchins at all times.

(i) Those waters of Eagle Harbor west of a line projected from
Wing Point to Eagle Harbor Creosote Light Number 1, then projected due
west to the shore on Bainbridge Island.

(i1) The waters of Sinclair Inlet west of a line projected south-
erly from the easternmost point of Point Turner to landfall directly
below the Veteran®s Home in Annapolis.

(((D)—Sea—urchin—seasons—and-—sizes:

3))) (5) Shellfish ((éd#ver)) dive gear and harvest vessel re-
strictions:
(@) 1t is unlawful to fish for, take, or possess sea urchins by

i )) with hand held

any means other than ((sheHF¥ish—diver—gear-
tools that ((dees)) do not penetrate the shell.

[ 6] 0TS-5871.2



) Di I hi s I I I
food-

H)-onky)) (b) It is unlawful for more than one diver from ((eaeh
harvesting)) a harvest vessel ((#s—allowed)) to be in the water at any
one time during ((®he)) sea urchin ((harvesting)) harvest operations
or when commercial quantities of sea urchins are ((abeard)) onboard
except that two divers may be in the water if the harvest vessel ((has
been)) 1s designated on two sea urchin dive fishery licenses.

Hy)—Lreensrg—A—sea—urehtn—drve—Fishery—hiecense—1s—theHeense
regured—to—operate—the—gearprovided—For—mm—this—sectron-)) (c) It 1s
unlawful for a vessel engaged in the harvest of sea urchins to have
through-hull fittings for water discharge hoses below the surface of
the water. Through-hull fittings above the water line must be visible
at _all times. A violation of this subsection iS a gross misdemeanor
punishable under RCW 77.15.520, Commercial fishing-Unlawful gear or
methods—Penalty.

(d) It is unlawful to possess a single hose or combination of ho-
ses capable of measuring longer than thirty feet or water jet nozzles
onboard a vessel engaged in the commercial sea urchin fishery. A vio-
lation of this subsection is a gross misdemeanor punishable under RCW
77.15.520, Commercial fishing-Unlawful gear or methods—Penalty.

(e) It is unlawful to operate a vessel engaged in sea urchin har-
vest operations unless the vessel registration number assigned by the
department is properly displayed as provided by department rule. A vi-
olation of this subsection is a misdemeanor punishable under RCW
77.15.540, Unlawful use of a commercial fishery license—Penalty.

(6) Possession restrictions: It is unlawful to possess geoduck
clams during commercial sea urchin harvest operations, Or pPOSSessS geo-
duck clams on a vessel that has sea urchins onboard. A violation of
this subsection is a gross misdemeanor or class C felony punishable
under RCW 77.15.550, Violation of commercial fishing area or time—Pen-
alty, depending on the circumstances of the violation.
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