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Comments Received and WDFW Responses 

Comments Received During the December 3, 2019 through January 21, 2020 Public Comment 
Period and WDFW Responses 

Proposed rules were filed with the Washington State Code Reviser as WSR 19-24-081 (CR-102) on 
December 3, 2019 and appeared in WSR 19-24 published on December 18, 2019. The public 
comment period for this rule making was open from December 3, 2019 through 5 p.m. on January 
21, 2020. The Commission held a public hearing on January 17, 2020 at 12:30 p.m. in Olympia, 
Washington. 

The department emailed state and federal agencies and key stakeholders on December 17, 2020, 
to inform them that the proposed rules had been filed with the Code Reviser. 

The related rule making documents were posted on the department’s HPA Rule Making web 
page1 on December 3, 2019, including copies of the CR-102, the proposed rule language, the draft 
Regulatory Analysis document for significant legislative rule making pursuant to the 
Administrative Procedure Act, and a Small Business Economic Impact Statement (SBEIS) pursuant 
to the Regulatory Fairness Act. The department provided an email address and postal address to 
which comments could be sent, as well as an online commenting form. 

Names of people and organizations submitting comments are provided in Appendix A. Copies of 
the comment letters received are provided in Appendix C. Three letters had multiple signatures. 
One of those letters was signed by ten organizations that represent the environmental 
community. 

Numbers of comments received are provided on Table 1. A total of 9 written comments were 
received during the formal comment period, plus four comments were given orally at the 
Commission’s public hearing on January 17, 2020.   

Table 1: Descriptive statistics for comments received 

Category Number 

Support 6 

Oppose 3 

Other 4 

Following is a summary of comments received during the formal comment period and the 
department responses to those comments.  Comments that are not specific to the proposed rules 
at WAC 220-660-050, -370, -460, -470 or -480 are grouped in sections A - F.  Rule-specific 
comments are provided on Table 3. 

  

                                                      
1  https://wdfw.wa.gov/licenses/environmental/hpa/rulemaking . 

https://wdfw.wa.gov/licenses/environmental/hpa/rulemaking
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Non-Rule-Specific Comments Received During the December 3, 2019 through January 21, 
2020 Public Comment Period 

Comments in this section are grouped by topic. 

A. Agency Lacks Statutory Authority to Impose Civil Penalty  

One commenter requested that the department refrain from adopting the proposed rule or hold 
off on rulemaking pending a court decision on the validity of the Governor’s veto of a portion of 
2SHB 1579.  

Commenter:  

Building Industry Association of Washington 

WDFW Response:   

Rulemaking is needed for the reasons set forth in Section 3.2 of this Concise Explanatory 
Statement. The department presumes the constitutionality of duly enacted statutes and 
respectfully disagrees that it lacks statutory authority to issue civil penalties for hydraulic code 
violations. If rulemaking becomes necessary for the department to comply with a valid and lawful 
court order, then the department will engage in that process as necessary. 

How the final rule reflects this comment: 
No change to the rule proposal is made as a result of this comment because the comment address 
policy concerns that are outside the scope of the proposed rules. 

B. Proposed Fine Violates Federal and State Constitutions 

One commenter opposed the proposed rule because they believe the proposed maximum civil 
penalty amount is excessive under both the federal and state constitutional excessive fine 
provisions.  

Commenter: 

Building Industry Association of Washington 

WDFW Response:   

One of the Task Force’s recommendations was specifically to amend the department’s civil 
penalty statute (Former RCW 77.55.291) to provide it with enforcement tools equivalent to those 
of local governments, Ecology, and DNR.  

The department denies any allegation that its proposed maximum amount of $10,000 for 
hydraulic code violations is unconstitutional. The department researched maximum civil penalty 
amounts imposed by other natural resources agencies in Washington state. This research showed 
that the department’s proposed maximum civil penalty amount of $10,000 is the same as the 
maximum civil penalty amount that DNR may impose for violations of forest practice statutes and 
rules. This research also showed that the proposed maximum amount of $10,000 is less than 
maximum amounts the Ecology is authorized to impose for water quality violations and negligent 
discharges of oil to water.  
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Table 2: Civil penalty amounts imposed by other natural resource agencies 

Agency and 
Topic 

Civil penalty 
amount Applies to… 

Statutorily-
prescribed basis 
for civil penalty 

adjustments 
Statute citation 

(RCW) 

Civil penalty 
schedule 

citation (WAC) 

Agriculture 

Pesticide 
Application & 
Sales 

$7,500 maximum Per separate and 
distinct violation 

Median Chapter 17.21 
RCW; RCW 
15.58.335 

Chapter 16-228 
WAC 

Agriculture 

Dairy Nutrient 

Not more than 
$5,000 in a 
calendar year 
A discharge of 
pollutants into 
the waters of the 
state may be 
subject to a civil 
penalty in the 
amount of up to 
ten thousand 
dollars per 
violation per day 

Paperwork: per 
violation 
“Continuing” 
discharge of 
pollutants: per 
violation per day 

Median RCW 90.64.102  Chapter 16-611 
WAC 

Ecology 

Water Quality 

Minimum $500; 
Maximum 
$10,000 per 
violation per day  

Each and every 
violation is a 
separate and 
distinct offense 
(i.e. “per violation 
per day”) 

Maximum RCW 90.48.144 n/a 

Ecology 

Negligent 
Discharge of Oil 
to Water 

$100,000 per 
violation per day 
Intentional or 
reckless 
discharges of oil 
to water may be 
penalized up to 
$500,000 per 
violation per day 

RCW 90.56.330 

DNR 

Forest Practices 

Minimum $500 to 
$2,000 
Maximum 
$10,000 

Per violation Minimum or 
“Base” 

RCW 76.09.170 
through 
76.09.280  

WAC 222-46-065 

 
How the final rule reflects this comment: 

No change to the proposed rule language is planned as a result of this comment. The 
department’s proposed maximum $10,000 civil penalty amount for hydraulic code violations is 

https://app.leg.wa.gov/RCW/default.aspx?cite=17.21&full=true
https://app.leg.wa.gov/RCW/default.aspx?cite=17.21&full=true
http://app.leg.wa.gov/RCW/default.aspx?cite=15.58.335
https://app.leg.wa.gov/wac/default.aspx?cite=16-228
https://app.leg.wa.gov/wac/default.aspx?cite=16-228
https://app.leg.wa.gov/RCW/default.aspx?cite=90.64.102
https://app.leg.wa.gov/wac/default.aspx?cite=16-611&full=true
https://app.leg.wa.gov/wac/default.aspx?cite=16-611&full=true
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.144
http://app.leg.wa.gov/RCW/default.aspx?cite=90.56.330
https://app.leg.wa.gov/RCW/default.aspx?cite=76.09.170
http://app.leg.wa.gov/RCW/default.aspx?cite=76.09.280
https://app.leg.wa.gov/wac/default.aspx?cite=222-46-065
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consistent with amounts imposed by other natural resources agencies in the State of Washington 
for violations of environmental laws and regulations, and it is consistent with Task Force 
recommendations.  

C. Environmental protection 

One commenter encouraged the department to use and incorporate language throughout the 
chapter to reduce impacts to fish life and habitat, strengthen mitigation, and stress the 
importance of healthy shorelines for salmon.  

Commenter: 

Washington Environmental Council 

WDFW Response: 

Five sections are proposed for amendment. We believe these sections achieve protection of fish 
life per the department’s statutory authority (Chapter 77.55 RCW).    

How the final rule reflects this comment: 

No change is proposed because commenter’s suggestion is already incorporated into the 
proposed rule as written. We believe the proposed rules incorporate the suggestion in a manner 
that is consistent with our statutory authority and the scope of this rulemaking. 

D. Evaluation of Small Business Size 

One commenter suggested that the department should consider using the Median rather than the 
Mean (Average). There are many businesses registered that have very little to no activity. Those 
businesses bring the mean numbers down but have little effect on the median. For the purpose 
the statistics are being conducted, median would be a better measure.  
Commenter: 

Shane Phillips 

WDFW Response: 

Using the median rather than the mean of the annual revenue or income and annual payroll 
would increase the minor cost threshold amount if businesses with very little to no activity are 
skewing the mean. However, a few very large businesses could also decrease the minor cost 
threshold. In either case, the $100 minor cost threshold for individuals/landowners and nonprofit 
businesses would remain unchanged. This threshold determines whether the cost is more than 
minor and potentially disproportionate.  
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The Small Business Economic Impact Statement minor-cost threshold calculator created by the 
State Auditor’s Office calculates 1% of the average annual payroll and 0.3% of the average annual 
revenue for each 4- or 6-digit North American Industry Classification System (NAICS) code2.   

How the final rule reflects this comment: 

No change to the rule proposal is made as a result of this comment because the comment 
addresses the economic analysis, not the substance of the proposed rules.  

E. Costs to comply with the rules 

One commenter stated that the department is using labor rate information incorrectly. Labor rate 
statistics cover what an employee is paid, not the cost is to the business. The cost of a WDFW 
employee is much greater than what shows up in their payroll check due to costs for benefits, 
overhead (building, working space, power, etc.). So, there is an overhead that gets marked up on 
that labor rate. The hourly rate charged by a licensed civil engineer for this type of work varies 
from $85 to $150 per hour. Costs for compliance should be based on an hourly rate of $100 and 
not $46.47 billable. 
Commenter: 

Shane Phillips 

WDFW Response: 

The department is trying to determine what the cost to a small business would be if it hired a 
qualified professional to establish and document the local benchmarks on plans submitted as part 
of an HPA application. The hourly cost provided in the SBEIS is from a reliable source; however, 
we will also include the $100 hourly rate in the analysis in an abundance of caution.  

How the final rule reflects this comment: 

No change to the rule proposal is made as a result of this comment because the comment 
addresses the economic analysis. However, the final SBEIS and Cost/Benefit Analysis will be 
amended to also include the hourly rate suggested by the commenter. 

F. Outreach and Education  

Two commenters testified that the department should provide technical assistance materials and 
training to businesses.  
Commenter: 

Building Industry Association of Washington 

WDFW Response: 

The department will provide technical assistance materials and training to businesses.  

                                                      
2  Small Business Economic Impact Statement (SBEIS) – Minor Cost Threshold Calculator 
https://www.oria.wa.gov/Portals/_oria/VersionedDocuments/RFA/Regulatory_Fairness_Act/Minor%20Cost%20Thres
hold%20Calculator%20Instructions.pdf  

https://www.oria.wa.gov/Portals/_oria/VersionedDocuments/RFA/Regulatory_Fairness_Act/Minor%20Cost%20Threshold%20Calculator%20Instructions.pdf
https://www.oria.wa.gov/Portals/_oria/VersionedDocuments/RFA/Regulatory_Fairness_Act/Minor%20Cost%20Threshold%20Calculator%20Instructions.pdf
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How the final rule reflects this comment: 

No change to the rule proposal is made as a result of this comment because the comment 
addresses implementation of the rules. However, the Implementation Plan will include this 
activity.   

Comments on Specific Rule Language Received from December 3, 2019 through January 21, 
2020 

WDFW received several comments about individual subsections of the proposed rules during the 
public comment period from December 3, 2019 through January 21, 2020.  These comments and 
responses are presented in Table 3. 

Table 3: Comments received about specific rule language 

Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

WAC 220-660-050 – Procedures – Hydraulic Project Approvals 

220-660-050(9)(c) Retain “habitat that supports 
fish life” to clarity that the 
application requirements 
include specific evaluation of 
impacts to habitat that 
supports fish life. 

The rules refer to “fish life” and 
“fish life and habitat that 
supports fish life”. There is not a 
consistent use of one or the 
other. Since “Protection of fish 
life” is defined in 030(19) this 
language is superfluous. 
However, since this language 
applies to how to get an HPA, 
we’ll retain the concept.    

Final proposed rule 
reflects this change 
to reinforce that 
habitat must be 
protected to protect 
fish life.  

220-660-050(13)(b) Add “and” to the following: 
“Based on current rules the 
procedure for an emergency, 
imminent danger, chronic 
danger, or an expedited HPA 
requires that these projects 
meet the mitigation 
provisions and requirements 
in WAC 220-660-080 AND the 
provisions in WAC 220-660-
100 through 220-660-450 
that are included in an HPA.” 

The proposed change reads 
“However, these projects must 
((meet the mitigation)) comply 
with the provisions in ((WAC 
220-660-080 and the provisions 
in WAC 220-660-100 through 
220-660-450)) this chapter that 
are included in an HPA.”  The 
proposed language is more 
encompassing than just listing 
the specific sections that were 
called out. Any mitigation 
required must be included 
specifically or by reference in 
the HPA.  

No change is 
proposed because 
commenters’ 
language is 
interchangeable with 
WDFW’s language. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-050(13)(b) There are times when 
provisions are not written 
into the HPA. To resolve this 
problem, we suggest the 
language be revised to 
require that projects meet 
the mitigation provisions in 
WAC 220-660-080 and the 
applicable technical 
provisions in WAC 220-660-
100 through 220-660-450. 

The department must include all 
applicable provisions of WAC 
220-660 in an HPA. However, in 
situations where an applicable 
provision is omitted, the 
department will not enforce the 
omitted provision against the 
permittee.  

No change is 
proposed because 
the department will 
not enforce a 
provision omitted 
from an HPA against 
a permittee.  

220-660-050(13)(c) Builders may have 
inconsistent work schedules 
due to inclement weather or 
poor working conditions 
causing them to put the 
project on hold. Working 
against the department's 
time limitation makes it more 
difficult to ensure quality 
work in order to comply, thus 
subjecting them to high fines. 

Timing limitations are necessary 
to protect fish life during 
vulnerable life history stages. 
However, we do work with 
permittees to accommodate 
work schedules if we can meet 
our legal mandate. 220-660-
050(13)(e) allows a permittee to 
request a minor modification of 
the work timing without 
requiring the reissuance of the 
HPA, and 220-660-050(15) 
allows a permittee to request a 
major time extension or permit 
extension.  This requires the 
reissuance of the HPA.  

No change is 
proposed because no 
specific changes to 
proposed rules were 
recommended. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-050(19)(a) WSDOT would like 
clarification that state agency 
applicants are included in the 
“project proponent” 
definition. 

The definition of project 
proponent in RCW 77.55.420(3) 
does include state agencies. The 
term "project proponent" 
means a person who has applied 
for a hydraulic project approval, 
a person identified as an 
authorized agent on an 
application for a hydraulic 
project approval, a person who 
has obtained a hydraulic project 
approval, or a person who 
undertakes a hydraulic project 
without a hydraulic project 
approval. A “person” is defined 
in WAC 220-660-030(113) as  
an applicant, authorized agent, 
permittee, or contractor. The 
term person includes an 
individual, a public or private 
entity, or organization. 

No change is 
required because a 
state agency is a 
project proponent. 

220-220-050(19)(b) If a WSDOT contractor fails to 
comply with an order or 
notice, will the department 
refuse to accept an HPA 
application from WSDOT? 

As the permittee and easement 
holder, WSDOT would be 
notified by the department if we 
issued an order or notice to a 
contractor.  We assume that 
WSDOT would ensure that a 
WSDOT contractor complied 
with an order or notice.  

No change is 
proposed. WDFW 
and WSDOT have a 
history of effectively 
working together to 
quickly resolve 
contractor issues. 
WDFW doesn’t 
anticipate any 
change to our 
working relationship.   

WAC 220-660-370 

220-660-370 The reference to the Marine 
Shoreline Design Guidelines 
should first emphasize the 
use of the guidelines to 
determine if protection is 
needed at all.  

The department acknowledges 
reference to the Marine 
Shoreline Design Guidelines 
doesn’t state it’s also an 
assessment tool. 

Final proposed rule 
reflects this change 
to clarify the purpose 
of the MSDG.  
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-370(1) WSDOT appreciates and 
supports the change from 
“bulkhead” to “bank 
protection structure” 
because it’s a clearer 
description.   

Comment noted.  No change is 
proposed because no 
specific change to 
proposed rules was 
recommended. 

220-660-370(1) Language should not suggest 
that soft shore techniques 
eliminate physical alteration 
of the beach. This is not 
accurate and should be 
amended. While soft 
armoring may not have the 
same impact as hard 
armoring, impacts and 
changes to beach processes 
and fish habitat are still 
created and should be 
reflected in the description. 

The proposed language aligns 
with Your Marine Waterfront: a 
guide to protecting your 
property while promoting 
healthy shorelines. The second 
to the last sentence in the 
subsection states “Each type of 
approach has varying degrees of 
impact.” While some soft shore 
techniques can physically alter 
the beach (often temporarily) 
and disrupt (slow) beach 
process, soft bank projects do 
not eliminate the beach 
processes or fish habitat. In 
addition, many soft shore 
techniques are also used in 
beach restoration.  Examples 
include the placement of large 
wood and beach nourishment. 
For this reason, the proposed 
language is more appropriate. 

No change proposed 
because WDFW’s 
language is 
consistent with 
published guidance 
and the commenters’ 
language does not 
change the effect of 
the rules. 

220-660-370(2) Existing rule language 
outlining armoring related 
impacts to fish life should be 
retained and should be 
expanded to include other 
ecosystem features and 
functions.  

The proposed language aligns 
with Your Marine Waterfront: a 
guide to protecting your 
property while promoting 
healthy shorelines. The risk to 
fish life from a given project is 
project specific. As a result, the 
fish life subsections are not 
intended to be an exhaustive list 
of concerns. 

No change proposed 
because WDFW’s 
language is 
consistent with 
published guidance 
and the commenters’ 
language does not 
change the effect of 
the rules.   
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-370(3)(b) Removal of "bulkhead" to 
"hard structure" and "beach 
nourishment/woody 
material" to "soft structure" 
may cause lack of clarity and 
lacks specificity for builders. 

WDFW sought additional 
clarification from the 
commenter about this 
comment. WDFW received the 
following “It is unclear how to 
remove the structure.  How do 
builders prove that the first 
option is not available and 
therefore need to move on to 
the next option”?   
The site assessment, alternative 
analysis, and design rationale 
included in the report prepared 
by a qualified professional will 
specify the least impacting 
technical feasible alternative.  
An HPA issued for removal of a 
bank protection structure will 
have provisions that instruct the 
permittee how to remove the 
structure.  
 

No change is 
proposed. However, 
clarification is 
provided.  

220-660-370(3)(b) This section should lead with 
the rules related to the 
requirement for a risk and 
needs assessment and 
evaluation of the least 
impacting method report 
should a protection need be 
documented. 

The standard pattern for the 
rules is to specify what needs to 
be done followed by how it 
must be done. The proposed 
language follows this pattern.  

No change is 
proposed because 
the proposed 
language follows the 
standard pattern.  

220-660-370(3)(b) Add language to require an 
applicant to prove that the 
lesser impacting techniques 
within the hierarchy have 
been used or are not possible 
before moving on to 
subsequent levels in 
hierarchy 

The modified existing language 
states “A person must use the 
least impacting technically 
feasible bank protection 
alternative”.  The justification 
for the proposed bank 
protection design is 
documented in the required 
report prepared by a qualified 
professional.   

No change is 
proposed because 
the intent of the 
commenters’ 
recommendation is 
captured in the 
proposed language. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-370(3)(b) Move the hierarchy position 
of construction of an upland 
retaining wall to be less 
impacting than soft armoring 
techniques, if that 
construction is well beyond 
the shoreline jurisdiction. 

The hierarchy in the proposed 
rules assumes the purpose of 
the upland retaining wall is to 
stop bank erosion. The 
construction of retaining walls 
on the slope often requires the 
removal of riparian vegetation.  
Soft structures are designed to 
slow but don’t stop erosion.  In 
addition, riparian vegetation is 
usually not or minimally 
impacted by the construction of 
soft structures.  

No change is 
proposed because 
the intent of the 
commenters’ 
recommendation is 
captured in the 
proposed language. 

220-660-370(3)(d) Designers may not always be 
licensed geologists or 
geomorphologists. Would the 
department allow designs 
from non-licensed geologists 
or geomorphologists? 

Qualified professional is defined 
in WAC 220-660-030(121). The 
current rule language provides 
examples of qualified 
professionals the performs this 
type of work. To eliminate 
confusion about who is a 
qualified professional, the 
department will remove the 
examples from the rule 
language and rely on the 
definition in WAC.  

Final proposed rule 
reflects this change 
to eliminate 
confusion.  

220-660-370(3)(d) Require the risk analysis and 
related evaluation be 
performed by a coastal 
geologist or coastal 
geomorphologist.  

220-660-370(3)(d) The discipline of “coastal 
engineer” should be added as 
that is one of the critical 
professional disciplines 
needed for this type of 
assessment. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-370(4) Clarify that maintenance of 
existing projects is exempt 
from these requirements. 

This subsection states that this 
applies to new bank protection 
or replacement or rehabilitation 
of bank protection that extends 
waterward of the existing bank 
protection structure. WAC 220-
660-030(123) defines 
rehabilitation as major work 
required to restore the integrity 
of a structurally deficient or 
functionally obsolete structure. 
This can include partial 
replacement of a structure. 
WAC 220-660-030(124) defines 
replacement as the complete 
removal of an existing structure 
and construction of a substitute 
structure in the same general 
location. Maintenance is defined 
in WAC 220-660-030(87) as  
repairing, remodeling, or making 
minor alterations to a facility or 
project to keep the facility or 
project in properly functioning 
and safe condition.  The 
requirements in this subdivision 
do not apply maintenance work 
as defined in this chapter.  
 

No change is 
proposed because 
commenters’ 
suggestion is already 
incorporated into the 
proposed rule as 
written. 

220-660-370(5) Require that specific project 
location coordinates be 
added in project plans to 
allow for more streamlined 
mapping and documentation 
of armoring for monitoring 
and recovery efforts. 

The distance and bearing from 
benchmarks (fixed objects) to 
the waterward face of 
authorized bank protection 
structure is needed to verify 
that the location of the 
structure complies with the 
plans cited in the HPA. A 
benchmark can be a corner of a 
house, a tree or another object 

Final proposed rules 
will reflect these are 
local benchmarks.   

220-660-370(5) Specific location coordinates 
should be a required with the 
benchmarks.   
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-370(5) Provide more leeway on the 
benchmark requirement 
depending on the scale and 
location of the project since 
it requires survey crews.  The 
rule should also clarify the 
frequency of measuring the 
benchmarks. 

that’s unlikely to move over 
time. A property owner, 
contractor or other layperson 
can establish benchmark(s) and 
measure to the waterward face 
of the structure. A formal survey 
is not needed. The distance and 
bearing from each benchmark 
should only have to be 
measured once by the applicant 
so they can include the 
information on the plans 
submitted with their 
application.  The biologist 
and/or the compliance inspector 
will likely verify the benchmark 
information before the project is 
constructed. WDFW doesn’t 
believe that specific coordinates 
would be precise enough to 
verify compliance. 

220-660-370(5) Confirm in the rule language 
that it’s a local benchmark.   

WAC 220-660-460 Informal Appeal and WAC 220-660-470 Formal Appeal  

220-660-460(9) Will an informally appealed 
permit be withheld or 
suspended? Clarify when the 
department will send a 
response in writing.   

The department has not issued 
stays on permits under informal 
appeal and WAC 220-660-460 
does not give the department 
the authority to do so. The 
director or designee has sixty 
days to approve or decline to 
approve the HPA Appeals 
Coordinator’s recommended 
decision following an informal 
appeal hearing. The department 
will notify the appellant and 
other interested parties in 
writing of the signed decision 
(220-660-460(9)) either the 
same day or the next business 
day. 

No change is 
proposed. However, 
an answer to the 
question provided.  
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-470 Include state agencies as 
project proponents if the 
definition of person does not 
include state agencies. 

See previous comment in 
(050)(19)(a).  

See previous 
comment in 
(050)(19)(a). 

WAC 220-660-480 Compliance with HPA Provisions 

220-660-480 Change forest practice HPA 
to Forest Practices Hydraulic 
Project (FPHP). 

The department recognizes the 
need for consistency and 
alignment with the statutory 
language.  

Final proposed rule 
reflects this change 
to clarify the permit 
referenced is an 
FPHP.  

220-660-480 The introduction should 
clarify what action would 
trigger each specific 
compliance action. 

The department is responsible 
to help the regulated 
community understand how to 
comply.  We use a range of tools 
as our roles move from educator 
to enforcer.  We achieve 
voluntary compliance through 
education and technical 
assistance when we advise and 
consult on permits, conduct 
compliance checks, perform on-
site technical visits, or provide 
guidance materials written in 
easily understood language.  
When we cannot get voluntary 
compliance by issuing a 
correction request, department 
staff may use a range of 
increasingly strict enforcement 
tools.  This ranges from issuing 
notices to comply and stop work 
orders to penalties and, when 
appropriate, criminal 
prosecution.  Effective and 
equitable enforcement requires 
using the appropriate tool for 
the violation. 

Final proposed rules 
will reflect this 
compliance 
sequencing.  
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(2) Define what is meant by 
“more than minor harm” to 
fish life. 

The legislature did not define 
“more than minor harm” to fish 
life in Chapter 77.55 RCW.  The 
current rulemaking doesn’t 
include amendments to WAC 
220-660-030 Definitions.  

No change proposed 
because the proposal 
is beyond the scope 
of the current rule 
making activity. 

220-660-480(3) We are concerned about 
actions from one WSDOT 
HPA activity negatively 
impacting other WSDOT 
projects statewide.  If a 
western Washington project 
received a warning or a 
violation, would a project in 
eastern Washington 
immediately be issued a civil 
penalty?   

No, a project in eastern 
Washington would not be issued 
a civil penalty because of a 
western Washington project 
violation. Each project is treated 
independently from other 
projects.  
As the permittee and easement 
holder, WSDOT would be 
notified by the department if we 
issued an order or notice to a 
contractor. The department 
assumes that WSDOT would 
ensure that a WSDOT contractor 
complies with an order or 
notice.  

No change is 
proposed. The 
department and 
WSDOT have a 
history of effectively 
working together to 
quickly resolve 
contractor issues. 
The department 
doesn’t anticipate 
any change to our 
working relationship.   
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(4)(a) The term “Correction 
Request” should not replace 
the terms “Notice of 
Violation” and “Notice of 
Correction”. 

A lesson learned from the Hood 
Canal Compliance Pilot Project 
was that permittees were willing 
to correct noncompliant actions. 
However, many of these 
permittees were offended by 
the terms Notice of Correction 
or a Notice of Violation because 
they misunderstood that the 
department’s intent was to 
document voluntary correction 
of noncompliant actions. Since 
these are not formal 
enforcement actions, the main 
purpose of the notices is to 
document the noncompliance, 
what needs to be done to 
voluntarily come into 
compliance and by when 
compliance must be achieved. 
Per statute, both notices must 
contain the same information.  
If voluntary compliance is not 
achieved the notice serves as a 
public record. 
The term “Correction Request” 
has a less formal feel and the 
department’s administration of 
it will comply with the Technical 
Assistance Program Statute 
Chapter 43.05 RCW.  

No change is 
proposed. However, 
the department will 
add a field to the 
Correction Request 
form to indicate 
whether the request 
is being issued in 
response to a 
technical assistance 
visit or a compliance 
visit.   

220-660-
480(5)(1)(a) 

Define “significant harm to 
fish life”. 

The legislature did not define 
“significant harm to fish life” in 
Chapter 77.55 RCW.  The 
current rulemaking doesn’t 
include amendments to WAC 
220-660-030 Definitions. 

No change proposed 
because the proposal 
is beyond the scope 
of the current rule 
making activity. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(5)(f) How is an immediate stop 
work order issued in the field 
if the manager who has 
authorization to issue it is not 
in the field? 

The compliance inspector would 
contact the appropriate senior 
or executive manager to obtain 
authorization. The compliance 
inspector would need to 
describe those elements listed 
in (5)(a), (c), and (d) before a 
manager would give 
authorization.  

No change is 
proposed; however, 
the Stop Work Order 
form will have the 
name and contact 
information for the 
manager who 
authorized the stop 
work.  

220-660-480(5)(f) How is the authority to issue 
a stop work order and the 
specific directives relayed to 
the project proponent in the 
field? 

220-660-480(6) Clarify who can issue Notices 
to Comply. 

2SHB 1579 and the resulting 
statutes did not require the 
department to identify which 
staff are authorized to issue 
Notices to Comply in this 
chapter.  However, the 
proposed rules will be amended 
to specify that a Notice to 
Comply must be authorized by a 
regional habitat program 
manager, regional director, 
habitat program division 
manager, habitat program 
director, habitat program 
deputy director, or department 
director.  
The compliance inspector would 
need to describe those elements 
listed in (6)(a), (b), (c), and (d) 
before manager would give 
authorization. 

Final proposed rules 
will include which 
staff can authorize a 
Notice to Comply.  



Washington Department of Fish and Wildlife 
Hydraulic Project Approval Program 2020 HPA 2SHB 1579 Rule Making 

Comments Received and WDFW Responses for WSR 19-24-081 and WSR 20-06-053 
April 21, 2020 

 

Response to Comments 20200421– 2SHB 1579 HPA Rulemaking Page 18 

Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(6)(b) The notice to comply as 
described in 2SHB 1579 
(2019) Section 7 (1) (a) does 
not include such an 
expanded “scope of notice to 
comply” as stated here which 
allows “additional action to 
prevent, correct, or 
compensate for adverse 
impacts to fish life caused by 
the violation.” 

RCW 77.55.430(1)(b) states “The 
notice to comply may require 
that any project proponent take 
corrective action to prevent, 
correct, or compensate for 
adverse impacts to fish life or 
fish habitat.” 
 

No change is 
proposed because 
this rule language is 
from the statute.  

220-660-480(7)(a) Clarify the civil penalty is per 
violation. 

The civil penalty is per violation.   Final proposed rules 
will clarify that the 
civil penalty is per 
violation.  

220-660-
480(8)(a)(i) 

We do not believe that civil 
penalties should be issued for 
non-compliance with a 
correction request. 

RCW’s 43.05.040, 050, 100 
authorize the department to 
issue a civil penalty if the 
responsible party fails to comply 
with the Notices of Violation 
and Correction. Since the 
Correction Request enforces the 
requirements of these notices 
these sections authorize the 
department to issue penalties if 
the responsible party fails to 
comply with a Correction 
Request. 
When we cannot get voluntary 
compliance by issuing a 
correction request, staff will 
issue a Notice to Comply in most 
cases before issuing a civil 
penalty.  

No change is 
proposed because 
this rule language 
reflects language 
from the statute. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(8)(c) The proposed civil penalty 
schedule does not have a 
specific list (i.e. schedule) of 
possible violations and their 
corresponding civil penalty 
amounts. 

The proposed penalty schedule 
is modeled after the forest 
practices rules for civil penalties 
(WAC 222-46-060). The 
department will include a base 
penalty schedule. The base 
penalty may be adjusted using 
factors specific to the violation 
and the site.   
The example in Chapter 77.15 
RCW referenced by the 
commenter are for natural 
resource infractions. The 
considerations in RCW 
77.55.440(6) will be specific to 
the violation and the site. As a 
result, the infraction example is 
not practical.   

Final proposed rules 
will include a 
numeric penalty 
schedule.  

220-660-
480(8)(d)(iii) 

Clarify that a civil penalty 
could be divided between 
project proponents (if more 
than one) based on their 
contribution to the violation.   

The civil penalty amount is 
determined for each violation. 
An individual could be required 
to pay that amount or the 
amount could be divided among 
violators based on their role in 
the violation.  

Final proposed rules 
will include 
additional clarity 
about how a civil 
penalty amount 
could be divided.  

Comments Received During the March 5, 2020 through April 10, 2020 Public Comment Period 
and WDFW Responses 

Proposed rules were filed with the Washington State Code Reviser as WSR 20-06-053 (CR-102) on 
March 2, 2020 and appeared in WSR 20-06 published on March 18, 2020. The public comment 
period for this rule making was open from March 5, 2020 through 5 p.m. on April 10, 2020. The 
Commission held a public hearing on April 10, 2020 at 10:45 a.m. in by live video conference. 

The department emailed Tribes, state and federal agencies, and key stakeholders, including those 
who had previously commented between February 27 – March 4, 2020, that the department had 
filed a supplemental Notice of Proposed Rule Making (CR-102) for this rule proposal, inviting 
comments those proposed changes. 
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The related rule making documents were posted on the department’s HPA Rule Making web 
page3 on March 5, 2020, including copies of the Supplemental CR-102, the proposed rule 
language, the draft Regulatory Analysis (version 2) document for significant legislative rule making 
pursuant to the Administrative Procedure Act, and a Small Business Economic Impact Statement 
(SBEIS) pursuant to the Regulatory Fairness Act. The department provided an email address and 
postal address to which comments could be sent, as well as an online commenting form. 

Names of people and organizations submitting comments are provided in Appendix B. Copies of 
the comment letters received are provided in Appendix D. Two letters had multiple signatures. 
One of those letters was signed by ten organizations that represent the environmental 
community. 

Numbers of comments received are provided on Table 4. A total of 6 written comments were 
received during the formal comment period, plus three comments were given orally at the 
Commission’s public hearing on April 10, 2020.   

Table 4: Descriptive statistics for comments received on Supplemental CR-102 

Category Number 

Support 7 

Oppose 1 

Other 1 

Following is a summary of comments received during the formal comment period and the 
department responses to those comments.  Comments that are not specific to the proposed rules 
at WAC 220-660-050, -370, -460, -470 or -480 are grouped in section A.  Rule-specific comments 
are provided on Table 5. 

Non-Rule-Specific Comments Received During the March 5, 2020 through April 10, 2020 Public 
Comment Period and WDFW Responses 

Comments in this section are grouped by topic. 

A. Adaptive Management  

Two commenters testified that the department should use an adaptive management process to determine 
if the civil compliance program is a successful deterrent.  

Commenter:  

Defenders of Wildlife 

Friends of San Juan County 

                                                      
3  https://wdfw.wa.gov/licenses/environmental/hpa/rulemaking . 

https://wdfw.wa.gov/licenses/environmental/hpa/rulemaking
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WDFW Response:   

The department agrees with the importance of using adaptive management, which is a continual cycle 
consisting of planning, action, monitoring, evaluation, and adjustment to ensure the civil compliance 
program improves the protection of fish life.   

How the final rule reflects this comment: 

No change to the rule proposal is made as a result of this comment because the comment addresses 
implementation of the rules. However, the Implementation Plan will include an adaptive management 
process.  

Comments on Specific Rule Language Received During the March 5, 2020 through April 10, 
2020 Public Comment Period and WDFW Responses 

 
WDFW received several comments about individual subsections of the proposed rules during the 
public comment period from March 5, 2020 through April 10, 2020.  These comments and 
responses are presented in Table 5. 
 

Table 5: Comments received about specific rule language 

Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

WAC 220-660-050 – Procedures – Hydraulic Project Approvals 

220-660-050(13)(d) The current draft proposes 
to insert “or other work” 
after construction in order 
to better conform to the 
definition of hydraulic 
project -030 (77). Would 
you please consider 
amending the text as 
follows: “…department 
before a hydraulic project 
((construction or other 
work)) starts…”?  

 
 

The department agrees that 
adding “hydraulic project” 
before construction and 
between other work clarifies 
the intent.   

Final proposed rule 
reflects this change 
to clarify this refers 
to hydraulic project 
construction or 
other hydraulic 
project work. 

WAC 220-660-480 Compliance with HPA Provisions 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(4)(a) The term “Correction 
Request” should not replace 
the terms “Notice of 
Violation” and “Notice of 
Correction”. 

A lesson learned from the Hood 
Canal Compliance Pilot Project 
was that permittees were willing 
to correct noncompliant actions. 
However, many of these 
permittees were offended by 
the terms Notice of Correction 
or a Notice of Violation because 
they misunderstood that the 
department’s intent was to 
document voluntary correction 
of noncompliant actions. Since 
these are not formal 
enforcement actions, the main 
purpose of the notices is to 
document the noncompliance, 
what needs to be done to 
voluntarily come into 
compliance and by when 
compliance must be achieved. 
Per statute, both notices must 
contain the same information.  
If voluntary compliance is not 
achieved the notice serves as a 
public record. 
The term “Correction Request” 
has a less formal feel and the 
department’s administration of 
it will comply with the Technical 
Assistance Program Statute 
Chapter 43.05 RCW.  

No change is 
proposed. However, 
the department will 
add a field to the 
Correction Request 
form to indicate 
whether the request 
is being issued in 
response to a 
technical assistance 
visit or a compliance 
visit.   

220-660-480(5) Consider changing the first 
sentence of WAC 220-660-
480(5)(c) as follows: 
“Scope of a stop work 
order: A stop work order 
may require that a person 
stop all work connected 
with the ((project)) 
violation until corrective 
action is taken…”?  

 

The department recognizes the 
need for consistency and 
alignment with the statutory 
language.  

Final proposed rule 
reflects this change 
to clarify a stop work 
order can only stop 
work connected with 
a violation.  
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-480(5) Would you please clarify 
that section WAC 220-660-
480(5)(c) applies to stop 
work orders issued under 
WAC 220-660-480(5)(f)? If 
a violation were to occur 
installation of immediate 
best management 
practices (BMPs) may help 
to prevent further adverse 
impacts to fish life caused 
by the violation. 

 

(5)(f) states that the person 
receiving the stop work order 
must immediately comply with 
it. Any corrective actions 
required in (5)(c) would be listed 
in the stop work order. The 
proposed rule language doesn’t 
prevent the use of BMPS to 
prevent further harm to fish life.  

No change is 
proposed because 
the intent of the 
commenters’ 
recommendation is 
captured in the 
proposed language. 

220-660-480(6)(b) The notice to comply as 
described in 2SHB 1579 
(2019) Section 7(1)(a) does 
not include such an 
expanded “scope of notice to 
comply” as stated here which 
allows “additional action to 
prevent, correct, or 
compensate for adverse 
impacts to fish life caused by 
the violation.” 

RCW 77.55.430(1)(b) states “The 
notice to comply may require 
that any project proponent take 
corrective action to prevent, 
correct, or compensate for 
adverse impacts to fish life or 
fish habitat.” 
 

No change is 
proposed because 
this rule language is 
from the statute.  

220-660-480(8) 
(a)(1) 

We do not believe that civil 
penalties should be issued for 
non-compliance with a 
correction request. 

RCW’s 43.05.040, .050, and .100 
authorize the department to 
issue a civil penalty if the 
responsible party fails to comply 
with the Notices of Violation 
and Correction. Since the 
Correction Request enforces the 
requirements of these notices 
these sections authorize the 
department to issue penalties if 
the responsible party fails to 
comply with a Correction 
Request. 
When we cannot get voluntary 
compliance by issuing a 
correction request, staff will 
issue a Notice to Comply in most 
cases before issuing a civil 
penalty.  

No change is 
proposed because 
this rule language 
reflects language 
from the statute. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 
220-660-480(8)(c) The proposed civil penalty 

schedule does not have a 
specific list (i.e. schedule) of 
possible violations and their 
corresponding civil penalty 
amounts. 

The proposed penalty schedule 
is modeled after the forest 
practices rules for civil penalties 
(WAC 222-46-060). The 
department included a base 
penalty schedule. The base 
penalty may be adjusted using 
factors specific to the violation 
and the site.   
The example in Chapter 77.15 
RCW referenced by the 
commenter are for natural 
resource criminal infractions. 
The considerations in RCW 
77.55.440(6) will be specific to 
the violation and the site. As a 
result, the infraction example is 
not practical.   

No change is 
proposed because 
the proposed rules 
include a penalty 
schedule that clearly 
outlines the process 
for calculating a 
penalty.  

220-660-480(8)(c) 
(ii)(A) 

 
 

Consider reducing the review 
period to 3 years preceding 
the violation leading to the 
issuance of the penalty.  

WAC 222-46-060 doesn’t specify 
a timeframe previous violations 
of a forest practices rule or 
regulation. However, DNRs 
enforcement handbook 
recommends that violations 
more the 5 years old not be 
considered. Since HPAs are 
issued for up to five years the 5 
year timeframe is reasonable for 
hydraulic code violations as well.  

No change is 
proposed. 
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Topic or WAC Comment WDFW Response 

How final proposed 
rule reflects this 

comment 

220-660-
480(8)(c)(ii)(C) 

The acceptance of technical 
assistance should not be 
viewed by the department as 
proof of an “intentional” 
violation; would you please 
consider striking 
“consultation, a technical or” 
from the civil penalty 
schedule WAC 220-660-
480(8)(c)(ii)(C)? This revision 
would best conform to 2SHB 
1579 Section 8(6) by 
restricting the consideration 
to penalties to intentional 
violations. 

This proposed language 
describes a violation that is 
intentional. If the department 
documented that they informed 
a person that there was a 
violation or a protentional 
violation that required 
corrective action and the person 
failed to act this demonstrates 
intent to not comply.    

No change is 
proposed because 
the intent of the 
commenters’ 
recommendation is 
captured in the 
proposed language. 



Washington Department of Fish and Wildlife 
Hydraulic Project Approval Program 2020 HPA 2SHB 1579 Rule Making 

Comments Received and WDFW Responses for WSR-19-24-081 
February 27, 2020 

 

Comments/Responses -February 27, 2020  Page 26 

Appendix A - List of Commenters from December 3, 2019 through January 21, 
2020 

WDFW received nine comment letters, emails, and online submissions.  Four commenters 
provided oral testimony at the public hearing. 

Commenters sending individual letters, email, or online comments: 

Jan Himebaugh, Building Industry Association of Washington; Marc Ratcliff, Department of 
Natural Resources; Michael Martinez, Northwest Indian Fisheries Commission; Paul Shively, The 
Pew Charitable Trusts and Gus Gate, Surfrider Foundation; Shane Phillips; Melia Paguirigan, 
Washington Environmental Council; Robert Gelder, Eric Pierson, and Erik Johansen, Washington 
State Association of Counties; and Megan White, Washington State Department of 
Transportation.  

Commenters signing the environmental community letter: 

Amy Carey, Sound Action; Quinn Read, Defenders of Wildlife; Shannon Wright, Re Sources; 
Melia Paguirigan, Washington Environmental Council; Whitney Neugebauer, Whale Scout; Kim 
McDonald, Fish Not Gold; Anne Shaffer, Coastal Watershed Institute; Joseph Bogaard, Save Our 
Wild Salmon; Alyssa Barton, Puget SoundKeeper; and Dave Werntz, Conservation Northwest. 

Commenters providing oral testimony at the January 17, 2020 public hearing: 

Amy Carey, Sound Action; Robb Krehbiel, Defenders of Wildlife; Hannah Marcley, Building 
Industry Association of Washington; and Jay Roberts, Building Industry Association of 
Washington. 
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Appendix B - List of Commenters from March 5, 2020 through April 10, 2020 

WDFW received six comment letters, emails, and online submissions.  Three commenters 
provided oral testimony at the public hearing. 

Commenters sending individual letters, email, or online comments: 

Melia Paguirigan, Washington Environmental Council; Tina hitman, Friends of the San Juans; 
Ted Parker, Snohomish County Roads Maintenance; Robert Gelder, Eric Pierson, and Erik 
Johansen, Washington State Association of Counties and Robb Krehbiel, Defenders of Wildlife. 

Commenters signing the Orca Salmon Alliance letter: 
Colleen Weiler and Jessica Rekos, Whale and Dolphin Conservation; Robb Krehbiel, Defenders 
of Wildlife; Alyssa Barton, Puget SoundKeeper; Joseph Bogaard, Save Our Wild Salmon; Howard 
Garrett, Orca Network; Whitney Neugebauer, Whale Scout; Lovel Pratt, Friends of the San 
Juans; Erin Meyer, Seattle Aquarium; Rein Atteman, Washington Environmental Council and 
Deborah Giles, Wild Orca.  

Commenters providing oral testimony at the April 10, 2020 public hearing: 

Robb Krehbiel, Defenders of Wildlife; Tina Whitman, Friends of San Juan County and Nora 
Nickam, Seattle Aquarium.  
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Appendix C – Written Comments Received from December 3, 2019 through 
January 21, 2020 
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