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Background summary: 

Staff are bringing a proposed Hydraulic Code rule to the Commission today for a decision. The rule is necessary 
to incorporate statutory changes from Substitute Senate Bill (SSB) 5381[1]. The outcome will be that the 
Hydraulic Code rules will align with statute. This is an expedited rule. 

The Hydraulic Code rules govern the Hydraulic Project Approval (HPA) permitting process. They reside in Chapter 
220-660 Washington Administrative Code (WAC). HPA permits are issued to protect fish and their habitat during 
construction. The Hydraulic Code sets forth administrative procedures for obtaining an HPA, steps for HPA 
appeals and civil compliance, and criteria generally used by the department to review and condition hydraulic 
projects to protect fish life.  

Some select habitat improvement projects are qualified to receive streamlined HPA permitting and exemption 
from most other local and state permits. These projects are called Fish Habitat Enhancement Projects (FHEP). 
The permit streamlining process is laid out in RCW 77.55.181. It includes items such as what projects qualify 
and who may approve (sponsor) a project. 
 
Legislative Background  
SSB 5381, titled Fish Passage Project Permits-Streamlined Review and Approval, is a bill passed during the 2021 
legislature. It went into effect July 25, 2021. The bill included changes to the law covering the FHEP streamlined 
permitting process. 
 
  

 
[1]      Laws of 2021, Chapter 289 

https://app.leg.wa.gov/billsummary?BillNumber=5381&Initiative=false&Year=2021
https://apps.leg.wa.gov/wac/default.aspx?cite=220-660
https://apps.leg.wa.gov/wac/default.aspx?cite=220-660
https://app.leg.wa.gov/RCW/default.aspx?cite=77.55.181
https://app.leg.wa.gov/billsummary?BillNumber=5381&Initiative=false&Year=2021


Rule Proposal 
The Hydraulic Code rules reference RCW 77.55.181 for FHEP projects. Because the proposed rule (WAC 220-660-
050) already references the law, most elements of SSB 5381 do not necessitate rule modification. Only two 
minor changes are necessary to incorporate the following: 

1. WDOT may use the online permit application system to apply for streamlining (previously could only use 
a JARPA form); and 

2. The permit review period for WDOT fish barrier removal projects is reduced from 45 days to 30 days.  
 
Expedited Rule Making 
The Administrative Procedure Act (APA), Chapter 34.05 RCW, allows certain rule proposals to undergo an 
expedited rule making process (RCW 34.05.353). Our rule proposal qualifies for the expedited process because it 
adds, without material change, part of a Washington State statute. The content is explicitly and specifically 
dictated in statute. Expedited rules are exempt from several standard requirements, including a Small Business 
Economic Impact Statement (RCW 19.85.025(2)) and public hearing. Expedited rule making involves the 
following steps: 

• Publication of the rule proposal in the State Register; 
• A 45-day waiting period. Any person may file an objection to the expedited process during this time; 
• If no objections, then the rule may be adopted; 
• An adoption order is filed with the Office of the Code Reviser (OCR), and the rule becomes effective 31 

days after filing. 
 
Timeline for this rule making: 

Date Action 
March 1 The rule proposal was published in the State Register. A 45-day waiting period was 

initiated. 
April 18 The waiting period ended with no objections. 
May 12 The Fish and Wildlife Commission votes on rule adoption. 
Late May WDFW files the adopted rule with the Office of the Code Reviser. 
Late June The new rule goes into effect 31 days after filing. 

 
This rule proposal is exempt from State Environmental Policy Act (SEPA) review under WAC 197-11-800(19)(a), 
which provides a categorical exemption for actions that relate solely to governmental procedures and do not 
contain substantive standards regarding use or modification of the environment. 
 
Materials 
A copy of the proposed rule is attached. The amendments are located on pages 5 and 8 of the rule.  
 

Staff recommendation:  

Staff recommends adoption of the rule. 

  

  

https://app.leg.wa.gov/RCW/default.aspx?cite=34.05
https://app.leg.wa.gov/RCW/default.aspx?cite=34.05.353
https://app.leg.wa.gov/RCW/default.aspx?cite=19.85.025
https://apps.leg.wa.gov/wac/default.aspx?cite=197-11-800


Policy issue(s) and expected outcome: 

The proposal incorporates existing statute into rule. Therefore, we do not expect any policy issues related to the 
rule. The expected outcome is that the Hydraulic Code Rules will align with statute. WDFW staff began 
implementing SSB 5381 when it went into effect on July 25, 2021.  

 

Fiscal impacts of agency implementation:  

This rule incorporates procedural changes that effect the way certain HPA applications are processed. The 
changes alter existing steps but do not create new work. No additional expenses or staff time is required as a 
result of the rule proposal. These changes have already been implemented because they are required by 
statute. 

 

Public involvement process used and what you learned: 

The department sent emails to federally recognized tribes regarding rule making, as well as a copy of the 
proposed rule. Public notice was provided in the State Register, by press release, and on the WDFW website. 
WDOT staff are aware of the changes brough by SSB 5381 and have been implementing them since the bill 
became effective. 

No comments or objections were received during the 45-day waiting period.  

 

Action requested and/or proposed next steps: 

Staff requests adoption of the rule. If the rule is adopted, staff will file the rule with the Office of the Code 
Reviser and the rule will become effective 31 days later. 

  

Draft motion language:  

Motion: I move to adopt the rule as presented by staff.  

Is there a “second?” 

If so, then motion maker discusses basis for motion; other Commissioners discuss views on the motion; 
and a vote is taken. An expedited rule may not be amended. It must be adopted or rejected as 
presented. 
 

Post decision communications plan: 

Communication will utilize the WDFW website, email, and press release to announce adoption of the rule. 

 

Form revised 1-20-21 



AMENDATORY SECTION (Amending WSR 21-09-066, filed 4/19/21, effective 
5/20/21)

WAC 220-660-050  Procedures—Hydraulic project approvals.  (1) 
Description:

(a) There are six categories of HPAs: Standard, emergency, immi-
nent danger, chronic danger, expedited, and pamphlet. These categories 
are discussed in more detail throughout this section. Most HPAs issued 
by the department are standard HPAs. Guidance for applying for an HPA 
is provided on the department's website.

(b) HPAs do not exempt a person from obtaining other necessary 
permits and following the rules and regulations of local, federal, and 
other Washington state agencies.

(2) Fish life concerns: Construction and other work activities in 
or near water bodies can kill or injure fish life directly and can 
damage or destroy habitat that supports fish life. Damaged or de-
stroyed habitat can continue to cause lost fish life production for as 
long as the habitat remains altered. HPAs help ensure construction and 
other work is done in a manner that protects fish life.

(3) Standard HPA:
(a) The department issues a standard HPA when a hydraulic project 

does not qualify for an emergency, imminent danger, chronic danger, 
expedited or pamphlet HPA. An individual standard HPA is limited to a 
single project site. Some special types of standard HPAs may cover 
multiple project sites.

(b) Special types of standard HPAs:
(i) Fish habitat enhancement project (FHEP) HPA.
(A) Projects must satisfy the requirements in RCW 77.55.181(1) to 

be processed as a fish habitat enhancement project.
(B) Projects that are compensatory mitigation for a development 

or other impacting project are not eligible. This includes proposals 
for mitigation banks or in-lieu fee mitigation proposals. The sole 
purpose of the project must be for fish habitat enhancement.

(C) The department may reject an FHEP proposed under RCW 
77.55.181 if the local government raises concerns during the comment 
period that impacts from the project cannot be mitigated by condition-
ing the HPA. The department will reject an FHEP if the department de-
termines that the size and the scale of the project raises public 
health or safety concerns. If the department rejects a project for 
streamlined processing, the department must provide written notice to 
the applicant and local government within forty-five days of receiving 
the application.

(D) An applicant whose fish habitat enhancement project is rejec-
ted may submit a new complete written application with project modifi-
cations or additional information required for streamlined processing. 
An applicant may request that the department consider the project un-
der standard HPA processing procedures by submitting a new complete 
written application for standard processing.

(ii) Multisite HPA.
(A) A standard HPA may authorize work at multiple project sites 

if:
(I) All project sites are within the same water resource invento-

ry area (WRIA) or tidal reference area;
(II) The primary hydraulic project is the same at each site so 

there is little variability in HPA provisions across all sites; and
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(III) Work will be conducted at no more than five project sites 
to ensure department staff has sufficient time to conduct site re-
views.

(B) The department may make an exception for projects the depart-
ment has scoped prior to application submittal or when no prepermit 
issuance site visits are needed.

(iii) General HPA.
(A) The department may issue general HPAs to government agencies, 

organizations, or companies to perform the same work in multiple water 
bodies across a large geographic area.

(B) To qualify for a general HPA, projects must protect fish 
life:

(I) Technical provisions in the HPA must fully mitigate impacts 
to fish life;

(II) The projects must be relatively simple so that the HPA pro-
visions are the same across all sites, and can therefore be permitted 
without site-specific provisions; and

(III) The projects must have little or no variability over time 
in site conditions or work performed.

(C) The general HPA will include a requirement that notice be 
given to the department when activities utilizing heavy equipment be-
gin. The department may waive this requirement if the permittee and 
department meet annually to review scheduled activities for the upcom-
ing year.

(D) The department and the applicant may negotiate the scope and 
scale of the project types covered. The department and the applicant 
must agree on the fish protection provisions required before the ap-
plication is submitted.

(E) The department may reject applications for a general HPA if:
(I) The proposed project does not meet the eligibility require-

ments described in subsection (3)(b)(iii)(B) of this section; or
(II) The department and the applicant cannot agree on the fish 

protection provisions.
(F) The department must provide written notice of rejection of a 

general HPA application to the applicant. The applicant may submit a 
new complete written application with project modifications or addi-
tional information required for department consideration under stand-
ard HPA processing procedures.

(iv) "Model" HPA.
(A) The department will establish a "model" HPA application and 

permitting process for qualifying hydraulic projects. To qualify, an 
individual project must comply with the technical provisions estab-
lished in the application. Hydraulic projects that qualify for the 
model process must:

(I) Fully mitigate impacts to fish life in the technical provi-
sions of the HPA;

(II) Be a low complexity project that minimizes misinterpretation 
of the HPA provisions allowing the HPA to be permitted without site-
specific provisions; and

(III) Meet all of the eligibility requirements described in the 
model application.

(B) If needed to confirm project eligibility, the department may 
conduct a site visit before approving or rejecting a model applica-
tion.

(C) The department may reject applications for model HPAs if:
(I) The plans and specifications for the project are insufficient 

to show that fish life will be protected; or
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(II) The applicant or authorized agent does not fill out the ap-
plication completely or correctly.

(D) The department must provide written notice of rejection of an 
application to the applicant. The applicant may submit a new complete 
written application with project modifications or additional informa-
tion required for department consideration under standard HPA process-
ing procedures under this section, or may submit a new model applica-
tion if the department rejected the application because the person did 
not fill out the original application correctly.

(4) Emergency HPA:
(a) Declaring an emergency.
(i) Authority to declare an emergency, or continue an existing 

declaration of emergency, is conveyed to the governor, the department, 
or to a county legislative authority by statute. An emergency declara-
tion may be made when there is an immediate threat to life, the pub-
lic, property, or of environmental degradation;

(ii) The county legislative authority must notify the department, 
in writing, if it declares an emergency;

(iii) Emergency declarations made by the department must be docu-
mented in writing;

(iv) When an emergency is declared, the department must immedi-
ately grant verbal approval upon request for work to protect life or 
property threatened by waters of the state because of the emergency, 
including repairing or replacing a stream crossing, removing obstruc-
tions, or protecting stream banks. The department may also grant writ-
ten approval if the applicant agrees.

(b) If the department issues a verbal HPA, the department must 
follow up with a written HPA documenting the exact provisions of the 
verbal HPA within thirty days of issuing the verbal HPA.

(c) Compliance with the provisions of chapter 43.21C RCW (State 
Environmental Policy Act) is not required for emergency HPAs.

(d) The department may require a person to submit an as-built 
drawing within thirty days after the hydraulic project authorized in 
the emergency HPA is completed.

(e) Within ninety days after a hydraulic project authorized in an 
emergency HPA is completed, any remaining impacts must be mitigated or 
a mitigation plan must be submitted to the department for approval.

(5) Imminent danger HPA:
(a) Authority to declare imminent danger is conveyed to the de-

partment or county legislative authority by statute. The county legis-
lative authority must notify the department in writing if it deter-
mines that an imminent danger exists.

(b) Imminent danger declarations made by the department must be 
documented in writing.

(c) When imminent danger exists, the department must issue an ex-
pedited HPA upon request for work to remove obstructions, repair ex-
isting structures, restore banks, and to protect fish life or proper-
ty.

(d) When imminent danger exists, and before starting work, a per-
son must submit a complete written application to the department to 
obtain an imminent danger HPA. Compliance with the provisions of chap-
ter 43.21C RCW (State Environmental Policy Act) is not required for 
imminent danger HPAs.

(e) Imminent danger HPAs must be issued by the department within 
fifteen calendar days after receiving a complete written application. 
Work under an imminent danger HPA must be completed within sixty cal-
endar days of the date the HPA is issued.
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(f) Within ninety days after a hydraulic project authorized in an 
imminent danger HPA is completed, any remaining impacts must be miti-
gated or a mitigation plan must be submitted to the department for ap-
proval.

(6) Chronic danger HPA:
(a) The department must issue a chronic danger HPA upon request 

for work required to abate the chronic danger. This work may include 
removing obstructions, repairing existing structures, restoring banks, 
restoring road or highway access, protecting fish life, or protecting 
property.

(b) Authority to declare when a chronic danger exists is conveyed 
to a county legislative authority by statute. A chronic danger is a 
condition in which any property, except for property located on a ma-
rine shoreline, has experienced at least two consecutive years of 
flooding or erosion that has damaged or has threatened to damage a ma-
jor structure, water supply system, septic system, or access to any 
road or highway.

(c) The county legislative authority must notify the department 
in writing when it determines a chronic danger exists.

(d) When chronic danger is declared, and before starting work, a 
person must submit a complete written application to the department to 
obtain a chronic danger HPA. Unless the project also satisfies the re-
quirements for fish habitat enhancement projects identified in RCW 
77.55.181 (1)(a)(ii), compliance with the provisions of chapter 43.21C 
RCW (State Environmental Policy Act) is required. Projects that meet 
the requirements in RCW 77.55.181 (1)(a)(ii), will be processed under 
RCW 77.55.181(3), and the provisions of chapter 43.21C RCW will not be 
required.

(7) Expedited HPA:
(a) The department may issue an expedited HPA when normal pro-

cessing would result in significant hardship for the applicant or un-
acceptable environmental damage would occur.

(b) Before starting work, a person must submit a complete written 
application to the department to obtain an HPA.

(c) Compliance with the provisions of chapter 43.21C RCW (State 
Environmental Policy Act) is not required for expedited HPAs. The de-
partment must issue expedited HPAs within fifteen calendar days after 
receipt of a complete written application. Work under an expedited HPA 
must be completed within sixty calendar days of the date the HPA is 
issued.

(d) Within ninety days after a hydraulic project authorized in an 
expedited HPA is completed, any remaining impacts must be mitigated or 
a mitigation plan must be submitted to the department for approval.

(8) Pamphlet HPA:
(a) There are two pamphlet HPAs, Gold and Fish and Aquatic Plants 

and Fish, that cover the most common types of small scale mineral pro-
specting and removing or controlling aquatic plants, respectively. A 
person must follow the provisions in the pamphlet. If a person cannot 
follow the provisions, or disagrees with any provision, the permittee 
must apply for a standard HPA before starting the hydraulic project.

(b) A person must review a pamphlet HPA before conducting the au-
thorized hydraulic project.

(c) When a pamphlet HPA is used, the permittee must have the pam-
phlet HPA on the job site when conducting work and the pamphlet must 
be immediately available for inspection by the department upon re-
quest.
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(d) All persons conducting the project must follow all provisions 
of the pamphlet HPA.

(e) The department may grant exceptions to a pamphlet HPA only if 
a person applies for a standard individual HPA for the project.

(f) Pamphlet HPAs do not exempt a person from obtaining other ap-
propriate permits and following the rules and regulations of local, 
federal, and other Washington state agencies.

(9) How to get an HPA:
(a) How to get a pamphlet HPA: A person can download and save or 

print a pamphlet HPA from the department's website. A person may also 
request a pamphlet HPA from the department either verbally or in writ-
ing.

(b) How to get an emergency HPA: Upon an emergency declaration, 
and before starting emergency work, a person must obtain a verbal or 
written HPA from the department. A complete written application is not 
required. However, a person must provide adequate information describ-
ing the proposed action. Compliance with the provisions of chapter 
43.21C RCW (State Environmental Policy Act), is not required for emer-
gency HPAs. A person may request a verbal or written emergency HPA 
from the biologist who issues HPAs for the geographic area where the 
emergency is located Monday through Friday from 8:00 a.m. to 5:00 p.m. 
If the biologist cannot be contacted or it is after business hours, a 
person must contact the emergency hotline at 360-902-2537 to request 
an emergency HPA.

(c) How to get a standard, expedited, or chronic danger HPA:
(i) A person must submit a complete written application to the 

department to obtain an HPA unless the project qualifies for one of 
the following:

(A) A pamphlet HPA, subsection (3) of this section; or
(B) An emergency HPA, subsection (5) of this section.
(ii) When applying for an HPA, a person must submit one of the 

following application forms to the department:
(A) The electronic online application developed by the depart-

ment;
(B) The current version of the JARPA;
(C) The current version of the JARPA including the most recent 

version of the application for streamlined processing of fish habitat 
enhancement projects when applying for streamlined processing under 
RCW 77.55.181. These may be submitted to the department as attachments 
to the online application form;

The Washington department of transportation may omit the JARPA 
when applying for streamlined processing of fish habitat enhancement 
projects using the online application system;

(D) The most recent version of the model HPA application or other 
department-approved alternative applications available from the de-
partment's public website; or

(E) The current version of the JARPA if applying for approval of 
a watershed restoration project under RCW 77.55.171. This may be sub-
mitted to the department as an attachment to the online application 
form.

(iii) A complete application package for an HPA must contain:
(A) A completed application form signed and dated by the appli-

cant, landowner(s) or landowner representative(s) of any project site 
or off-site mitigation location, and the authorized agent, if any. 
Completing and submitting the application forms through the depart-
ment's online permitting system is the same as providing signature and 
date, if all documents required during the online application process 
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are submitted to the department. The property owner, if different than 
the applicant, or easement holder must consent to the department staff 
entering the property where the project is located to inspect the 
project site or any work;

(B) Plans for the overall project;
(C) Complete plans and specifications for all aspects of the pro-

posed construction or work waterward of the mean higher high water 
line in salt water, or waterward of the ordinary high water line in 
fresh water;

(D) A description of the measures that will be implemented for 
the protection of fish life, including any reports assessing impacts 
from the hydraulic project to fish life and their habitat, and plans 
to mitigate those impacts to ensure the project results in no net 
loss;

(E) For a standard or chronic danger HPA application, a copy of 
the written notice from the lead agency demonstrating compliance with 
any applicable requirements of the State Environmental Policy Act un-
der chapter 43.21C RCW, unless otherwise provided for in chapter 77.55 
RCW; or the project qualifies for a specific categorical exemption un-
der chapter 197-11 WAC;

(F) Written approval by one of the entities specified in RCW 
77.55.181 if the applicant is proposing a fish enhancement project;

(G) For an expedited HPA application, an explanation of why nor-
mal processing would result in significant hardship for the applicant 
or unacceptable environmental damage.

(H) For a standard HPA application for mineral prospecting in-
volving motorized or gravity siphon equipment, a copy of a permit is-
sued under the federal Clean Water Act by Washington department of 
ecology that authorizes the use of that equipment at the location pro-
posed, or written notice from Washington department of ecology declar-
ing that a federal Clean Water Act permit is not required.

(I) When applying for a standard written HPA for mineral prospec-
ting work within the wetted perimeter outside of the allowable work 
times authorized in WAC 220-660-300 and 220-660-305, a person must 
identify the upstream and downstream extent of each project location 
within a stream. The location of each site can be no greater than the 
length contained within a registered mining claim, if the project oc-
curs on a claim, or one thousand three hundred linear feet of stream, 
if the project does not occur on a claim.

(iv) HPA application submission:
(A) A person must submit the complete application package by:
(I) Using the department's online permitting system;
(II) Sending the package via mail to:
Department of Fish and Wildlife
P.O. Box 43234
Olympia, WA 98504-3234;
(III) Sending the package via email to: 

HPAapplications@dfw.wa.gov;
(IV) Sending the package via fax to: 360-902-2946;
(V) Uploading the package to a file transfer protocol site ac-

ceptable to the department; or
(VI) Hand delivering the package to the department at 1111 Wash-

ington Street S.E., Olympia, WA 98504, Habitat Program, Fifth Floor. 
The department will not accept applications submitted elsewhere or by 
other than the applicant or authorized agent.

[ 6 ] OTS-4334.1



(B) Dimensions of printed documents submitted with the applica-
tion package may not be larger than eleven inches by seventeen inches. 
Pages of documents submitted may not be bound except by paper clips or 
other temporary fastening.

(C) A person must submit applications and supporting documents 
with a combined total of thirty or more pages as digital files rather 
than printed documents. All digital files must be in formats compati-
ble with Microsoft Word, Microsoft Excel, or Microsoft Access pro-
grams, or in PDF, TIFF, JPEG, or GIF formats.

(D) Applications submitted to the habitat program during normal 
business hours (8:00 a.m. to 5:00 p.m. Pacific Standard Time) are 
deemed received on the date the habitat program receives the applica-
tion. The department may declare applications received by the habitat 
program after normal business hours as received on the next business 
day.

(10) Incomplete applications:
(a) Within ten days of receipt of the application, the department 

must determine whether an application meets the requirements of this 
section. If the department determines the application does not meet 
the requirements, the department will provide written or emailed noti-
fication of an incomplete application to the applicant or authorized 
agent. This written or emailed notification must include a description 
of information needed to make the application complete. The department 
may return the incomplete application to the applicant or authorized 
agent or hold the application on file until it receives the missing 
information. The department will not begin to process the application 
until it receives all information needed to complete the application.

(b) The applicant or authorized agent must submit additional in-
formation in response to a written notification of incomplete applica-
tion through the department's online permitting system or to the de-
partment's habitat program, Olympia headquarters office. The depart-
ment will not accept additional information submitted elsewhere or by 
other than the applicant or authorized agent.

(c) The department may close any application that has been incom-
plete for more than twelve months. The department must provide the ap-
plicant or authorized agent with written notification at least one 
week before closing the application and must provide the option for 
the applicant or authorized agent to postpone the closure for up to 
one year. The department must provide the applicant with written noti-
fication at the time it closes the application. After an application 
is closed, the applicant or authorized agent must submit a new com-
plete application to receive further consideration of the project.

(d) The department may reject a standard HPA application for min-
eral prospecting involving motorized or gravity siphon equipment if 
the proposed project location or locations are in an area in which 
Washington department of ecology is prohibited under RCW 90.48.615 
from issuing a permit under the federal Clean Water Act.

(11) Application review period:
(a) Once the department determines an application is complete, 

the department will provide to tribes and local, state, and federal 
permitting or authorizing agencies a seven-calendar-day review and 
comment period. The department will not issue the HPA before the end 
of the review period to allow all interested tribes and agencies to 
provide comments to the department. The department may consider all 
written comments received when issuing or provisioning the HPA. The 
review period is concurrent with the department's overall review peri-
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od. Emergency, imminent danger, expedited, and modified HPAs are ex-
empt from the review period requirement.

(b) Except for emergency, imminent danger, and expedited HPAs, 
the department will grant or deny approval within forty-five calendar 
days of the receipt of a complete written application. The department 
will grant approval of imminent danger and expedited HPAs within fif-
teen days of the receipt of a complete written application. The de-
partment will grant approval of emergency HPAs immediately upon re-
quest if an emergency declaration has been made.

For streamlined processing of Washington department of transpor-
tation fish passage barrier correction projects, the department will, 
within 30 days, either grant or deny approval, or make a determination 
that the streamlined review and approval process created by RCW 
77.55.181 is not appropriate for the proposed project.

(c) If the department declares an imminent danger, applicant 
hardship, or immediate threat regarding an application for expedited 
or emergency HPA, the department must place written documentation of 
that declaration and justification for it in the application record 
within three days of issuing the written HPA.

(12) Suspending the review period:
(a) An applicant or authorized agent may request a delay in pro-

cessing a standard HPA. The applicant or authorized agent must submit 
a written request for the delay through the department's online per-
mitting system or to the habitat program's Olympia headquarters of-
fice. The department may not accept delay requests submitted elsewhere 
or by a person other than the applicant or authorized agent.

(b) If the department suspends the review period, the department 
must immediately notify the applicant in writing of the reasons for 
the delay. The department may suspend the review period (with or with-
out the applicant's concurrence) if:

(i) The site is physically inaccessible for inspection or not in 
a condition to be evaluated (i.e., snow cover, frozen);

(ii) The applicant or authorized agent remains unavailable or un-
able to arrange for a field evaluation of the proposed project within 
ten working days of the department's receipt of the application;

(iii) The applicant or authorized agent submits a written request 
for a delay;

(iv) The department is issuing an HPA for a stormwater discharge 
and is complying with the requirements of RCW 77.55.161 (3)(b); or

(v) The department is reviewing the application as part of a mul-
tiagency permit streamlining effort, and all participating permitting 
and authorizing agencies and the permit applicant agree to an extended 
timeline longer than forty-five calendar days.

(c) The department may close any application if the application 
has been delayed for processing more than twelve months for any of the 
reasons identified in subsection (12)(a) or (b) of this section. The 
department must provide the applicant or authorized agent with written 
notification at least one week before closing the application and must 
provide the option for the applicant or authorized agent to postpone 
the closure for up to one year. The department must provide the appli-
cant with written notification at the time it closes the application. 
After an application is closed, the applicant or authorized agent must 
submit a new complete application to receive further consideration of 
the project.

(13) Issuing or denying a hydraulic project approval:
(a) Protection of fish life is the only grounds upon which the 

department may deny or provision an HPA, as provided in RCW 77.55.021. 
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The department may not unreasonably withhold or condition approval of 
an HPA. The HPA provisions must reasonably relate to the project and 
must ensure that the project provides proper protection for fish life. 
The department may not impose provisions that attempt to optimize con-
ditions for fish life that are out of proportion to the impact of the 
proposed project.

(b) The department may not deny an emergency, imminent danger, 
chronic danger, or an expedited HPA, as provided in RCW 77.55.021. 
However, these projects must comply with the provisions in this chap-
ter that are included in an HPA. The department will deny any other 
type of HPA or request to change an existing HPA when the project will 
not protect fish life, unless enough mitigation can be assured by pro-
visioning the HPA or modifying the proposal. If the department denies 
approval, the department must provide the applicant with a written 
statement of the specific reasons why and how the proposed project 
would adversely affect fish life, as provided in RCW 77.55.021.

(c) The department may place specific time limitations on project 
activities in an HPA to protect fish life.

(d) The department may require a person to notify the department 
before hydraulic project construction or other hydraulic project work 
starts, upon project completion, or at other times that the department 
deems necessary while the HPA is in effect. The department may also 
require a person to provide periodic written reports to assess HPA 
compliance.

(e) The HPA must contain provisions that allow for minor modifi-
cations to the work timing, plans, and specifications of the project 
without requiring the reissuance of the HPA, as long as the modifica-
tions do not adversely affect fish life or the habitat that supports 
fish life. The permittee should contact the habitat program's Olympia 
headquarters office through email or the department's online permit 
application system to request a minor modification.

(f) A person may propose or conduct a hydraulic project under an 
environmental excellence program agreement authorized under chapter 
43.21K RCW. These projects must be applied for and permitted under the 
requirements of chapter 43.21K RCW.

(14) Hydraulic project approval expiration time periods:
(a) Except for emergency, imminent danger, expedited, and pam-

phlet HPAs, the department may grant standard HPAs that are valid for 
up to five years. The permittee must demonstrate substantial progress 
on construction of the portion of the project authorized in the HPA 
within two years of the date of issuance.

(b) Imminent danger and expedited HPAs are valid for up to sixty 
days, and emergency HPAs are valid for the expected duration of the 
emergency hydraulic project.

(c) Pamphlet HPAs remain in effect indefinitely until modified or 
rescinded by the department.

(d) The following types of agricultural hydraulic project HPAs 
remain in effect without the need for periodic renewal; however, a 
person must notify the department before starting work each year:

(i) Seasonal work that diverts water for irrigation or stock wa-
tering; and

(ii) Stream bank stabilization projects to protect farm and agri-
cultural land if the applicant can show that the problem causing the 
erosion occurs annually or more frequently. Evidence of erosion may 
include history of permit application, approval, or photographs. Peri-
odic floodwaters alone do not constitute a problem that requires an 
HPA.
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(15) Requesting a time extension, renewal, modification, or 
transfer of a hydraulic project approval:

(a) The permittee may request a time extension, renewal, modifi-
cation, or transfer of an active HPA. Before the HPA expires, the per-
mittee or authorized agent must submit a written request through the 
department's online permitting system or to the habitat program's 
Olympia headquarters office. The department may not accept requests 
for delay, renewal, modification, or transfer of an HPA submitted 
elsewhere or by a person other than the permittee or authorized agent. 
Written requests must include the name of the applicant, the name of 
the authorized agent if one is acting for the applicant, the permit 
number or application identification number of the HPA, the date is-
sued, the permitting biologist, the requested changes to the HPA if 
requesting a time extension, renewal, or modification, the reason for 
the requested change, the date of the request, and the requestor's 
signature. Requests for transfer of an HPA to a new permittee or au-
thorized agent must additionally include a signed, written statement 
that the new permittee or authorized agent agrees to the conditions of 
the HPA, that they agree to allow the department access to the project 
location to inspect the project site, mitigation site, or any work re-
lated to the project, and that they will not conduct any project ac-
tivities until the department has issued approval.

(b) Requests for time extensions, renewals, or modifications of 
HPAs are deemed received on the date received by the department. The 
department may declare applications submitted to habitat program after 
normal business hours as received on the next business day.

(c) Within forty-five days of the requested change, the depart-
ment must approve or deny the request for a time extension, renewal, 
modification, or transfer of an approved HPA.

(d) Unless the new permittee or authorized agent requests a time 
extension, renewal, or modification of an approved HPA, the department 
may change only the name and contact information of the permittee or 
authorized agent and must not alter any provisions of the HPA except 
the project or location start dates when granting a transfer.

(e) A permittee may request a modification or renewal of an emer-
gency HPA until the emergency declaration expires or is rescinded. Re-
quests for changes to emergency HPAs may be verbal, but must contain 
all of the information in (a) of this subsection.

(f) The department must not modify or renew an HPA beyond the ap-
plicable five-year or sixty-day periods. A person must submit a new 
complete application for a project needing further authorization be-
yond these time periods.

(g) The department will issue a letter documenting an approved 
minor modification(s) and a written HPA documenting an approved major 
modification(s) or transfer.

(16) Modifications of a hydraulic project approval initiated by 
the department:

(a) After consulting with the permittee, the department may modi-
fy an HPA because of changed conditions. The modification becomes ef-
fective immediately upon issuance of a new HPA.

(b) For hydraulic projects that divert water for agricultural ir-
rigation or stock watering, or when the hydraulic project or other 
work is associated with stream bank stabilization to protect farm and 
agricultural land as defined in RCW 84.34.020, the department must 
show that changed conditions warrant the modification in order to pro-
tect fish life.

(17) Revoking an HPA.
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(a) The department may revoke an HPA under the following condi-
tions:

(i) At the written request of the permittee or authorized agent;
(ii) As the result of an informal or formal appeal decision;
(iii) As the result of a court ruling finding that the department 

issued the HPA in error;
(iv) Following change of a determination of nonsignificance or 

mitigated determination of nonsignificance to a determination of sig-
nificance by a lead agency under chapter 43.21C RCW that applies to 
the hydraulic project approved by the HPA;

(v) The applicant did not correctly identify compliance with the 
requirements of chapter 43.21C RCW in the HPA application and the de-
partment was unaware of the error until after the HPA was issued;

(vi) Changed physical or biological conditions at the site of the 
hydraulic project have occurred before project initiation such that 
fish life cannot be protected if the project proceeds under the re-
quirements of the existing HPA;

(vii) The permittee has not demonstrated substantial progress on 
construction of the hydraulic project within two years of the date of 
issuance as required in RCW 77.55.021 (9)(a). Substantial progress 
means initiation of work at any of the project locations identified in 
the HPA;

(viii) Duplicate HPAs have been issued for the same hydraulic 
project.

(b) The department must provide the permittee or authorized agent 
with written notification before revoking the HPA.

(c) The department must notify the permittee or authorized agent 
in writing immediately upon revoking the HPA.

(18) Requesting a preapplication determination:
(a) A person may request information or a technical assistance 

site visit from the department prior to submitting an HPA application 
or at any other time. The department will provide the requested infor-
mation either verbally or in writing.

(b) If a person is unsure about whether proposed construction or 
other work landward of (above) the ordinary high water line requires 
an HPA, they may request a preapplication determination from the de-
partment under RCW 77.55.400. The department must evaluate the pro-
posed project and determine if it is a hydraulic project and, if so, 
whether an HPA from the department is required to ensure proper pro-
tection of fish life.

(c) The preapplication determination request must be submitted 
through the department's online permitting system and must contain:

(i) A description of the proposed project, which must include the 
location of the ordinary high water line;

(ii) A map showing the location of the project site, which must 
include the location of the ordinary high water line; and

(iii) Preliminary plans and specifications of the proposed 
project, if available, which include the location of the ordinary high 
water line.

(d) The department must provide tribes and local governments a 
seven calendar day review and comment period. The department must con-
sider all applicable written comments that it receives before it is-
sues a determination as described in this subsection.

(e) The department must issue a written determination, including 
its rationale for the decision, within twenty-one calendar days of re-
ceiving the request.
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(f) Chapter 43.21C RCW (state environmental policy) does not ap-
ply to preapplication determinations issued under this subsection.

(g) The department's preapplication determination decision may be 
appealed as provided in WAC 220-660-460 (Informal appeal of adminis-
trative action) or WAC 220-660-470 (Formal appeal of administrative 
action).

(19) Notice of intent to disapprove HPA applications:
(a) The department may disapprove HPA applications submitted by a 

project proponent who has failed to comply with a stop work order or 
notice to comply issued under WAC 220-660-480, or who has failed to 
pay civil penalties issued under WAC 220-660-480. The term "project 
proponent" has the same definition as in RCW 77.55.410.

(b) The department may disapprove HPA applications submitted by 
such project proponents for up to one year after the date on which the 
department issues a notice of intent to disapprove HPA applications, 
or until such project proponent pays all outstanding civil penalties 
and complies with all notices to comply and stop work orders issued 
under WAC 220-660-480, whichever is longer (disapproval period).

(c) The department must provide written notice of its intent to 
disapprove HPA applications to the project proponent and to any au-
thorized agent or landowner identified in the application, in person 
or via United States mail, to the mailing address(es) listed on the 
project proponent's HPA application.

(d) The disapproval period begins on the date the department's 
notice of intent to disapprove HPA applications becomes final. The no-
tice of intent to disapprove HPA applications becomes final thirty 
calendar days after the department issues it, or upon exhaustion of 
all applicable administrative and/or judicial remedies.

(e) Any project proponent issued a notice of intent to disapprove 
HPA applications may, within thirty days of the date of the notice, 
initiate a formal appeal of the notice as provided in WAC 220-660-470 
(Formal appeal of administrative actions).

(f) The department will provide notice and waiver of fines, civil 
penalties, and administrative sanctions consistent with RCW 34.05.110 
and WAC 220-660-480(12).
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