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PROPOSED RULE MAKING

CR-102 (June 2024)

(Implements RCW 34.05.320)
Do NOT use for expedited rule making

CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
STATEOF WASHINGTON

FILED
DATE: April 02,2025
TIME: 9:49 AM

WSR 25-08-092

Agency: Washington Department of Fish and Wildlife (WDFW) [P2024-10

X Original Notice
[ Supplemental Notice to WSR
O Continuance of WSR

\ \Preproposal Statement of Inquiry was filed as WSR 24-16-048 on July 30, 2024 ; or
O Expedited Rule Making--Proposed notice was filed as WSR :or
O Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

O Proposal is exempt under RCW :

Title of rule and other identifying information: (describe subject)

WAC 220-440-140 Payment for Commercial crop damage — Limitations.

WAC 220-440-150 Application for cash compensation for commercial crop damage — Procedure.
WAC 220-440-160 Valuation methods for crop damage assessment.

Hearing location(s):

Date: Time: Location: (be specific)

Comment:

May 16-17, 2025 8:00 a.m. |1441 East Washington

Sequim, WA 98382

Information on how to register to testify at the public
hearing is available at:

https://wdfw.wa.gov/about/commission/meeting

s/2025

or contact the Commission office at (360)-902-2267.

Date of intended adoption: On or after June 27, 2025

(Note: This is NOT the effective date)

Submit written comments to:

Name WDFW Rules Coordinator

Address PO Box 43200, Olympia, WA 98504
Email cropdamagecr102@publicinput.com
Fax (360)-902-2162

Other https://publicinput.com/cropdamagecr102
Phone: 855-925-2801 Project Code 11174]

Beginning (date and time) April 2, 2025

By (date and time) May 19, 2025

Assistance for persons with disabilities:
Contact Title VI/ADA Compliance Coordinator
Phone ((360) 902-2349

Fax

TTY 1-800-833-6388 or 711

Email Title6@dfw.wa.gov

Other http://wdfw.wa.gov/accessibility/requests-
accommodation
By (date) May 19, 2025

Purpose of the proposal and its anticipated effects, including any changes in existing rules: |
The proposed rulemaking, if adopted, seeks to clarify the following:

1. Allowing the department to continue to use contracted crop damage claim adjusters. To do so, the department must
establish updated certification and experience standards for department-contracted crop adjusters. Since there was a
change in the availability of federal crop insurance continuing education training for crop adjusters, there has been a
decline in available crop adjusters resulting in the department being unable to comply with existing rule.
Consequently, the department has been unable to carry out this statutory obligation to assess crop damage claims
by current department contracted adjusters. This change will allow for the substitution of experience for the federal
license and allow claims to continue to be processed by contracted crop adjusters with at least a Washington state

license.

2. The handling of shared adjustor fees and clarify shared costs apply for multiple site visits and for shared repayment

where no claim is paid.

3. Removal of redundant or irrelevant language unrelated to claims that appears in multiple rules.
4. The department may suspend timelines to allow for further investigation of a claim and require submission of
additional information to complete the processing of a claim.
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5. How causes of damage other than crop damage by deer or elk are considered in the claim process.

6. The assessment processes acceptable for how the value of crop damage in a claim is assessed and is considered
and that the processes are not needed to be in any order of preference.

7. That assessor reports are not automatically accepted and that the department may require additional steps or reports
in order to verify that the assessment is accurate and complete.

8. That WAC 220-440-230 contains the process of appeal that is used for claim decision appeals filed under chapter
34.05 RCW.

Reasons supporting proposal: The department is required to adopt rules and processes for the implementation of
commercial crop damage payments for wild deer or elk. These rule changes are necessary to provide clarity to the claim
process and ensure that the necessary adjustor resources are available to comply with the requirements of RCW chapter
77.36.

Statutory authority for adoption: RCWs 77.04.012, 77.04.055, 77.12.047, and 77.36.120.

Statute being implemented: RCWs 77.04.012, 77.04.055, 77.08.030, 77.12.047, 77.36.100, 77.36.110, and 77.36.120.

Is rule necessary because of a:

Federal Law? O Yes X No
Federal Court Decision? O Yes X No
State Court Decision? O Yes X No

If yes, CITATION: | \

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.

Name of proponent: (person or organization) Washington Department of Fish and Wildlife
Type of proponent: [ Private. [ Public. Governmental.

Name of agency personnel responsible for:

Name Office Location Phone

1111 Washington St. SE

Drafting Mick Cope Olympia, WA. 98501 (360) 902-2515
1111 Washington St. SE

Implementation ~ Mick Cope Olympia, WA. 98501 (360) 902-2515
1111 Washington St. SE

Enforcement Steve Bear Olympia, WA. 98501 (360) 902-2373

Is a school district fiscal impact statement required under RCW 28A.305.1357? O Yes X No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:
Name | \
Address | \
Phone
Fax
TTY
Email | \
Other | \

Is a cost-benefit analysis required under RCW 34.05.328%?

\D Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name | \
Address \
Phone
Fax
TTY
Email | \
Other | \

] No: Please explain: This proposal does not require a cost benefit analysis under RCW 34.05.328.
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Regulatory Fairness Act and Small Business Economic Impact Statement
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part.

(1) Identification of exemptions:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). For additional information on exemptions, consult the exemption quide published by ORIA. Please
check the box for any applicable exemption(s):

]D This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

]D This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

]D This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

]D This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O  RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)

O  RCW 34.05.310 (4)(c) 0  RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)

O  RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)

(Correct or clarify language)

((i) Relating to agency hearings; or (ii) process

requirements for applying to an agency for a license
or permit)
\ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4). (Does not affect small businesses).
\D This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of how the above exemption(s) applies to the proposed rule:

(2) Scope of exemptions: Check one.

The rule proposal: Is fully exempt. (Skip section 3.) Exemptions identified above apply to all portions of the rule proposal.
U The rule proposal: Is partially exempt. (Complete section 3.) The exemptions identified above apply to portions of the rule
proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA):

\D The rule proposal: Is not exempt. (Complete section 3.) No exemptions were identified above.

(3) Small business economic impact statement: Complete this section if any portion is not exempt.

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2))
on businesses?

\D No  Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not
impose more-than-minor costs.

\D Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business
economic impact statement is required. Insert the required small business economic impact statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name | |
Address | |
Phone

Fax

TTY

Email | \
Other | \
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Date: April 2, 2025

Signature:

Name: Scott Bird

Title: WDFW Agency Rules Coordinator

Aesa e
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AMENDATORY SECTION (Amending WSR 24-22-007, filed 10/23/24, effective
11/23/24)

WAC 220-440-140 Payment for deer and elk commercial crop damage
—Eligibility and limitations. Owners, who have worked with the de-
partment to prevent deer and elk damage, but continue to experience
commercial crop losses, may be eligible to file a damage claim and re-
ceive cash compensation from money appropriated by the legislature.

Eligibility:

Damages payable under this section are limited to the lost or di-
minished value of a commercial crop, whether growing or harvested, and
will only be paid to the owner of the crop at the time of damage,
without assignment.

Cash compensation for claims from deer and elk damage does not
include damage to other real or personal property, including other
vegetation or animals, lost profits, consequential damages, or any
other related damages.

The department is authorized to pay up to the amount provided in
RCW 77.36.130.

Limitations:

Claims for cash compensation will be denied when:

(1) The claim is for a noncommercial or an ineligible crop;

(2) The owner of the commercial crop does not meet the definition
of "eligible farmer" in RCW 82.08.855 (4) (b) (1) through (iv);

(3) The loss estimate i1s less than $1,000;

(4) The owner does not have a valid damage prevention cooperative
agreement signed by the owner and the department((+)) or a waiver
signed by the director((+—e*)) and does not provide a department ap-
proved checklist of the preventative and nonlethal means that have
been employed to prevent damage;

(5) The owner has not complied with the terms and conditions of
his or her agreement (s) with the department;

(6) An owner or lessee has accepted noncash compensation to off-
set crop damage in lieu of cash consistent with conditions of the dam-
age prevention cooperative agreement with the department. Acceptance
of noncash compensation will constitute full and final payment for
crop damages within the growing season of the damaged crop or for the
time period specified by the department in writing to the owner;

(7) An owner or lessee has denied the department's offer of cost-
share fencing as a long-term preventative measure;

(8) The owner or lessee has denied prevention measures offered by
the department. The prevention measures offered shall be applicable,
legal, practical, and industry recognized;

(9) Damages to the commercial crops claimed are covered by insur-
ance or are eligible for payment from other entities. Any portion of
the actual deer or elk damage not covered by others that exceeds
$1,000 is eligible for compensation from the department;

The department may delay completion of processing the claim until
the insurance claim or other third-party entities' claim process has
either been paid or denied. After the third party claim has been paid
or denied, the department's claim processing will continue;

(10) The property where the damage occurred was not open to pub-
lic hunting consistent with WAC 220-440-190 for the species, deer or
elk, causing the damage, unless, as determined by the department, the
property is inconsistent with hunting or hunting would not address the
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damage problem. This includes all properties owned or leased by the
owner adjacent to, contiguous to, or in the vicinity of the property
where crop damage occurred;

(11) The crop is grown or stored on public property;

(12) The owner or lessee fails to provide on-site access to the
department or designee for inspection and investigation of alleged
damage or to verify eligibility for a claim;

(13) The owner has not provided a completed written claim form
and all other required information, or met required timelines prescri-
bed within WAC 220-440-150;

(14) The owner fails to sign a statement affirming that the facts
and supporting documents are truthful to the best of the owner's
knowledge;

(15) The owner or designee harvested commercial crops prior to
providing a 72 hour notice to the department;

(16) The department will prioritize payment for commercial crop
damage as set forth in RCW 77.36.100. The claimant must provide re-
cords in support of the prioritization method as proscribed therein.
Before payment, claims in the current fiscal year will be prioritized
after all crop damage claims have been received and approved, and any
claim appeals have been resolved.

AMENDATORY SECTION (Amending WSR 24-22-007, filed 10/23/24, effective
11/23/24)

WAC 220-440-150 Application for cash compensation for deer or

elk commercial crop> damage—Procedure. ( (Froesiseps———e——4 Seesder
+h Aot oo A ab gl N N A A B e L S T leagt al s+ +
CIT \w N b/(_A.J_ L_,ll.l T 1I.I.(_A._Y |\ I EUD I U SR i N O B J-LALL\.A.;_) (./Lt/t/J_ t/J__Luk,\./kA LJ_Y LS B _I_\,g_Lu_L(./L\.LAJ_ Ly
Az S~ o] Ao A oen o~ o1t~ sz otra 1 A ~ ~ 11 1+ ~ "+ £
t/u_y AN 5§ SR S W Sy 65 R \./J_Ut/ \Aulllu\j A RS AWAW § J\J_Y A= S By W § A S Pl e 1 T i S LS N By ullluullk_, 1
vp—to—the—amountPprovided—TIn REW—F7-36-130per—eltaim-)) The department
shall develop claim procedures and application forms consistent with
this section for cash compensation ((ef)) for commercial crop damage.
( (Pe=traerships—with other publie ard—private organizations—te—=ssist
T+ AN | + 2 n E o N N VN "o oA~ amAant £ Ao ENEAN~ S NNtz A
W LT CTT \_/Ul.l.l.t/_l_\, C 11T 1 (_A.LJLJ_L_LV(J.L,_L\JJ.J.L), (&) o o I T 7 uuluu\j\,, [ Eaw S ey L/J_\JV_LKA

Filing a claim:

(1) Claimants who have ((ecoperated—with the department—and have
= za 134 A S oy e Aatzarnt 1~ o~ PN S I T Sy moan it -~ - Adoar vt s+ N
T AVl & N B R W § \_A.(_A.ll.l.u\j t./J_ TTCTITUTT \_/\J\JtJ [ S & N U v 4 (_/L\jJ_\_/\_/J.LI.\_/llk, - (&8 \_A.\,t/(./LJ_ CITTCTTTC (./lt/
proved—cheeklist—+to prevent—deer—eor etk damage—and)) met the require-
ments of WAC 220-440-140, ((er—a—waiver fromthe direetorsy)) yet still
experience commercial crop loss ((apd—meet—etigibility reguirements)),

may file a claim for cash compensation.

(2) The claimant must notify the department within 72 hours of
discovery of crop damage and at least 72 hours prior to harvest of the
claimed crop.

(3) A complete written claim and completed crop assessment must
be submitted to the department within 60 days of harvest.

(4) Claimants may only file one claim per year. Multiple partners
in a farming operation are considered one claimant. Operations involv-
ing multiple partners must designate a "primary grower" to receive
payment from the department.
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(5) The claim form declaration must be signed, affirming that the
information provided is factual and truthful per the certification set
out in RCW 9A.72.085, before the department will process the claim.

(6) In addition to a completed claim form, a claimant must pro-
vide:

(a) A copy of claimant's Schedule F of Form 1040, Form 1120, or
other applicable forms filed with the Internal Revenue Service or oth-
er documentation indicating the claimant's gross sales or harvested
value of commercial crops for the previous tax year.

(b) The assessment method used is consistent with WAC
220-440-160, valuation of property damage.

(c) Proof of ownership of claimed commercial crops or contractual
lease of claimed commercial crops consistent with department procedur-
al requirements for submission of documents.

(d) Written documentation of approved methodology used to assess
and determine final crop loss and value.

(e) Records documenting average yield on claimed crop and parcel,
certified vyield reports, production reports and weight certificates
completed at the time weighed for claimed year, and other applicable
documents that support yield loss and current market price. Current
market price will be determined less transportation and cleaning costs
when applicable.

(f) A declaration signed under penalty of perjury as provided in
RCW 9A.72.085, indicating that the claimant is eligible for the claim,
meets eligibility requirements listed under this section, and that all
claim evaluation and assessment information in the claim application
is true and accurate to the best knowledge of the claimant.

(g) A copy of the insurance policy, completed claim forms, and
payment records on the commercial crop where loss is claimed.

(h) Copies of any applications for other sources of loss compen-
sation and any payment records or denial documentation.

Damage claim assessment:

(7) Completion of a damage claim assessment for the amount and
value of commercial crop loss 1s the responsibility of the claimant. A
crop damage evaluation and assessment must be conducted by a licensed
crop insurance adjustor in cooperation with the claimant:

(a) The claimant must submit a damage claim assessment prepared
by a gualified crop insurance adjustor. A gualified adjustor means a
crop adjustor licensed by the state of Washington and certified by the
federal crop insurance service.

An adijustor who is under contract with the department that has a
current state of Washington insurance adjuster license with at least
four years of verifiable deer and elk caused crop damage investigation
experience may substitute that experience for the federal crop insur-
ance certification.

(b) The department will provide the claimant with a list of ap-
proved contracted department adjustors. The claimant may select an ad-
justor from the approved list and work with the department and the ad-
justor to arrange for the completion of a crop damage assessment or
select a ((state—tieensed)) gualified adjustor of their own choosing.

(i) If the claimant selects an adjustor from the approved list,
the department will provide the adjustor written authorization to pro-
ceed with an assessment ((amd)). Adjustor fees, including for multiple
site wvisits, will be the shared responsibility of the owner and the
department. The claimant portion of ((£khe)) each assessment wvisit
fee((s)) may not exceed one half or a maximum of $600, whichever is
smaller, and will be deducted from the final payment.
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(11) If, at the end of the claim evaluation process, no payment
for the claim is made, the claimant's portion of a contracted adijust-
or's assessment fees shall be billed to the claimant for prompt reim-
bursement to the department and funds returned to the appropriate
claim fund source.

(iii) If the claimant selects a ((state—tiecensed)) gualified ad-
justor of their own choosing, then the claimant accepts full responsi-
bility for the assessment fees.

(c) The department or the claimant may accept the damage claim
assessment provided by the ((+ieemsed—adiuster)) gqualified adjustor or
may hire a ((state—dieensed)) gqualified adjustor of their choosing and
conduct a separate assessment or evaluation of the crop loss amount
and value. The party hiring an adjustor to conduct a separate assess-
ment or evaluation is responsible for payment of all related fees.

(8) Disagreement between the claimant and the department over the
crop loss value may be settled through an adjudicative proceeding pur-
suant to chapter 34.05 RCW and WAC 220-440-230, subject to the limit
provided in RCW 77.36.130.

Settlement of claims:

(9) Compensation paid by the department, in addition to any other
compensation received by the claimant, may not exceed the total wvalue
of the assessed crop loss.

(10) The claimant will be notified by the department upon comple-
tion of the evaluation and has 60 days to accept or appeal the depart-
ment's offer for settlement or denial of the claim, or the claim offer
or denial is considered accepted and not subject to appeal.

(11) The department will prioritize payment for commercial crop
damage as set forth in RCW 77.36.100.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-440-160 Valuation methods for commercial crop damage as-
sessment. Several methods may be used to determine the extent of a
crop damaged by deer and elk and the lost value of the commercial crop
resulting from the damage. Assessment methods used by qualified crop
adjustors ( (dIHeensed—by—the——state—and—eertified v —the Ffederal—erop
iasurance—serviee)) under WAC 220-440-150 will be ((aeeepted)) consid-
ered by the department. Evaluation of crop losses must consider other
impacts to crop production((+)) including, but not limited to, fertil-
ization, irrigation, precipitation, weather, timing of planting or
harvest, and weed control and shall deduct those impacts from the loss
value calculation. At least one of the following methods ((axe)) lis-
ted ((&a—preferredorder basedeon—reliabitity)) must be used to assess
the crop damage:

(1) Amount consumed - Relies on wildlife-proof exclosures in the
field; clipping similar sized plots inside and outside of exclosures;
then comparing yields.

(2) Amount of stored crops consumed or damaged - Determine the
bales or pounds of stored crops consumed or destroyed; then determine
replacement value.

(3) Replacement value of horticultural trees lost as a result of
damage; partial loss due to damage can be estimated per tree based on
the percentage destroyed.
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(4) Damage vs. undamaged areas - Using random sampling methods to
compare the yields of damaged to undamaged portions of a field or two
similar fields can provide an estimate of loss. Comparing similar

fields assumes the fields are truly "similar" (soil type, aspect,
slope, irrigation, fertilization, stand age, etc.).
(5) Animal use - Count the number of animals causing damage and

the number of days they were present; then estimate the percentage of
daily intake provided by the crop (generally less than ((££f&y)) 50
percent), and the amount of waste, trampling, or trailing; the result
should also consider the timing of the damage and potential recovery
of the vegetation prior to crop harvest.

(6) Decrease from average yield - Historic yields can be used for
comparison; the difference between average yield and current yield may
shed light on the extent of damage; changing weather or crop growing
conditions from one year to the next make this technique less relia-
ble.

(7) The department may require additional information about the
assessment process used and may request additional assessment be un-
dertaken, or may request additional documentation in order to consider
the assessment accurate and complete.
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